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The Right Honourable BAS WILLIAM DovcLas, com- 
monly called Lord Daer, Eldeſt Son of the Right Ho- 
nourable Dunbar Earl of Selkirk ; 


HoumBLyY SHEWETH, 


5 of HAT, in the queſtion between the petitioner and the Ho- 
nourable Keith Stewart, and others, freeholders of the 
county of Wigton, your Lordſhips, upon 25th January 
| laſt, were pleaſed to pronounce the following interlocutor : 
* The Lords having reſumed the conſideration of the petition and Jan. 25, 


1792, 
A complaint . 


2.) 
* complaint of the Right Honourable Baſil William Douglas, com- 

© monly called Lord Daer ; and having adviſed the ſame, with the 
* anſwers thereto, by the Honourable Keith Stewart, Eſq. and others, 
« freeholders of the county of Wigton, replies for the complainer, du- 
e plies for the reſpondents, and writings produced; and having heard 

„ parties procurators upon the whole, they ſuſtain the objection to the 
«© complainers claim to be inrolled : Find the freeholders of the county 
“of Wigton did right in refuſing to inrol him: and therefore diſmiſs 
e the complaint, aſſoilzie the reſpondents, and decern : Find the com- 
* Plainer liable to the - reſpondents in the ſtatutory penalty of thirty 
e pounds Sterling, and decern againſt him therefor : Find him alſo 
liable in full coſts of ſuit; and appoint an account thereof to be gi- 

even in to Court.” | 


It is preſumed little apology will be neceſſary for taking the liberty of 
ſubmitting this interlocutor to review, The importance of the queſtion 
is on all hands acknowledged ; and as it involves a diſcuſſion of the 
Conſtitution of the Scottiſh parliament before the Union of the Kingdoms, 

a ſubject little inveſtigated or underſtood, your Lordſhips will probably 
not be diſpleaſed at having an unity of K it again under 


your conſideration. 
The Petitioner will beg leave to ſay alſo, har | in ſo new, ſo difficult, 


and ſo extenſive a field of inquiry, it was natural to expect, that every 
farther diſcuſſion, would point out new ſources of information, and might 
ſuggeſt views and explanations which had not before occurred. Indeed 
the reaſoning of your Lordſhips, when you pronounced your judgment, 
neceſſarily directed the Petitioner's attention to thoſe. particulars which 
ſeemed chiefly to occaſion difficulty; and he flatters himſelf, that 
he may now be able to remove more effectually the doubts which 
were entertained, and to throw additional light upon ſome branches 
of the queſtion, and particularly upon the caſe of the Maſter of Tar- 
bat in 1685, as well as upon the Reſolutions of the Houſe of Commons 


in 1708. 


GS 
That the petitioner is poſſeſſed of lands holding of the Crown, fully 
entitling him to demand being inrolled a freeholder of the county of 
Wigton, is not diſputed ; but notwithſtanding this, it is maintained, 
that by being the eldeſt ſon of a Peer of Scotland, he is precluded from 
that right which the ſame property would give to any other perſon. By 
what law, or by what authority this excluſion can be ſupported, is now 
the ſubject of inquiry, and which the petitioner ſhall take the ey of 
treating at ſome length. | 
In the pleadings, and in the former papers in this cauſe, arguments 
from Expediency have been introduced upon both ſides ; but it is not the 
with of the Petitioner to ſeek to conciliate favour by conſiderations of 
that kind. He has no occaſion indeed, to ſhun the topic of Expediency ; 
but he humbly confides in the juftice of his claim; and he well knows, 
it is that alone which Nor will or ought to vive influence with your 


Lordſhips. 5 : 


The queſtion of 7:94, therefore, is the only proper ſubject of diſcuſſion; ne Real 
and before entering upon paꝛrticulars, it is humbly requeſted that your a 25 
Lordſhips will direct your attention to hat, which, with great de- 
ference, is conceived to be the leading point for your conſidera- 
tom; | | Pet; 

Under the expreſs authority of the Solemn Treaty of Union, the Laſt 
Parliament of Scotland did, upon 5th February 1707, paſs the Act ſettling 
the manner of electing the ſixteen Peers, and forty-five Commoners to 
repreſent Scotland in the Parliament of Great Britain; and it was there- 4 
in expreſsly enacted, That none ſhall be capable to elect, or be e- | 40 
* leQted to repreſent a ſhire or burgh, in the parliament of Great Bri- 1 
„ tain, for this part of the united kingdom, except ſuch as are now 
capable, by the laws of this kingdom, to ele&t or to be elect- 
« ed, as commiſſioners for * or i to the parliament of Scot- 
« land.” 

This Act was ſolemnly declared to be of the ſame force and effect as 
if it had been ingroſſed in the Treaty of Union itſelf; and it is the 
clauſe juſt now recited, which muſt guide the determination of the pre- 


| - ſent 


( 4 ) 
ſent queſtion. The particular circumſtances which induced Parliament 
to adopt this clauſe, will come to be mentioned in the ſequel ; but in 
the mean while, it is ſufficient to obſerve, that this queſtion muſt re- 
ceive its determination, according to what was at that time the Law 
of Scotland. Thoſe who had her a right to elect or to be elected to the 
Parliament of Scotland, muſt at this day have an equal right to ele& or 
to be elected from Scotland, to the Parliament of Great Britain; for this 
ſtatute aſcertained Hat to be the period af which the right was to be 
fixed. The clauſe indeed, as is well known, was introduced for the ex- 
preſs purpoſe of preſerving entire the rights of the Flae/t Sons of Peers, as 
Then eſtabliſhed by Law; and in conſidering their right, your Lordſhips, 
or any other Court, muſt view yourſelves as trying the queſtion at that 
time, furniſhed with all the evidence, and all the lights that can be 
gathered for determining what was Then the Conſtitution of the Scots 
Parliament. | 5 

Had it Then been held Eſtabliſbed Lato that the Eldeſt Sons of Peers had 
neither a right to elect nor to be elected, None would have been found, 
and ſtill leſs a Majority of the Parliament of Scotland, to vote for the 
clauſe which they adopted, in oppoſition to the other clauſe which was 
propoſed in place of it. Even, therefore, if this was not to be held a clauſe 
clearly in favour of their right; yet it ſtill reſerved that right entire, as 
it then ſtood; and if it can now be ſhewn, that according to the conſtitu- 
tion of the Parliament of Scotland, they Then had the right here contend- 
ed for; it is humbly conceived, that no Court governed by the prin- 
ciples of Law, can with juſtice deny them that right, The po/terior de- 
terminations of a popular aſſembly, by its nature ill adapted for ſuch an 
inveſtigation, and often liable to be influenced by conſiderations very dif- 
ferent from thoſe of ſtrict juſtice, can bardly be admitted as the fair deci- 
ſion of a queſtion of right. Evidence which was then unknown to them, 


may ſince have been diſcovered. They may have been moved by conſi- 


derations of expediency, which now no longer exiſt ; They might be ac- 
tuated by political prejudices and fears, which have now vaniſhed. But 
whatever be in all this, and whatever might be their views and mo- 


tives, it ſurely can make no alteration upon the Legal Right ; and a Court 
- 


: C302 
of Law, in conſidering the point, muſt judge of it as that right actually 
| ſtood at the time of the Union, and cannot with propriety ſuffer them- 
ſelves to be influenced by the po/terior votes or reſolutions of any aſſem- 
bly or body of men ; or in ſhort, by any —_ leſs than the authority of 
the I. egiflature itſelf, 
What weight may be due to ſuch Gere or reſolutions as 
| thoſe now alluded to, ſhall be conſidered afterwards, when they will 
come to be more particularly mentioned: But, in the meanwhile, in 
judging of this point, it is humbly ſubmitted, that every thing of that 
kind ſubſequent to the Union, ought to be laid aſide, and that your 
Lordſhips ſhould hold yourſelves as trying the queſtion in the year 1707, 
and determining whether the Eldeſt Sons of Peers were then entitled by 
Law to cle or to be INE to the Parliament of Scotland. 
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Folding this to be the be queſtion, the petitioner ſhall now beg 
leave to take a view of the Conſtitution of the Parliament of Scotland, in 
ſo far as it reſpects the rights of the eldeſt ſons of Peers, from the earlieſt 
periods to which it can with any certainty be traced back, down to the 
time of the treaty of Union in 1707; and he ſhall divide this into two Heads of the 
different branches; the Firſt comprehending the Ancient Period, dow ee wy 
to the year 1587, when Repreſentation was introduced ; and the Second 
compriſing the period from the year 1587 down to the Act of Parliament 
1707, under the authority of which your Lordſhips are now judging. 
After having conſidered theſe Periods, he ſhall, under a Third head, con- 
ſider what has paſſed, ſince the Treaty of n down to the preſent day. 


It is not the intention of the petitioner to engage here, in any nice or Fs Baancww 
curious diſquiſition reſpecting the original Form and Conſtitution of Par- 2 4114 
Hament; nor does he deem ſuch an inquiry at all neceſſary for his argue mn | 5 
ment. Without attempting to inveſtigate a ſubject ſo involved in ob- | 3 
ſcurity, he ſhall reſt ſatisfied with beginning at a period where he can 
diſcover-more'certain- light to guide him; and he thinks he may venture 
to affirm, that as far back as Laws and Records furniſh information, the 

B | Parliament 


Lord Stairs 
In}?. B. Il. 


Tit. 3. 4+ 


Cw) 

Parliament of Scotland was the Great Council of the King, compoſed of 
ALL THOSE who held lands of the Crown in capite, together with Kepre- 
ſentatives from the Royal Burghs. At what Period theſe laſt were intro- 
duced, is an inquiry of no moment in the preſent queſtion ; but that 
EVERY vaſſal holding lands immediately of the Crown, whatever the ex- 
tent of theſe might be, was a conſtituent member, and bound, as ſuch, 
to give attendance to the King in Parliament, ſeems to be a fact, of 
which no doubt can be entertained. | 

To quote all the various authorities which might be produced to 
prove this, would be ſuperfluous; and indeed they have been already 
fully laid before your Lordſhips. Lord Stair ſays, The King as Supreme 


Superior, ruleth by his vaſſals aſſembled in Parliament, in which, at firſt, 
« All were perſenally preſent who held lands immediately of him,” And 


Lord Kaimes ſays, The Parliament is the King's court for the king- 


Epays Brit. 


Antiq. p. 25. 


* dom in general, and conſequently, His ⁊bhole vaſſals were bound to 
“give their attendance there.” It is needleſs, however, to go any far- 
ther than our Statute-Book, which affords the fulleſt evidence of Every 
vaſſal of the Crown being obliged to attend in Parliament, and of that 
being only afterwards diſpenſed with, upon condition of the Lefjer Ba- 
rons ſending Repreſentatives, 

When, from the alienation and ſubdiviſion of land property, the Val- 


ſals of the Crown came to multiply, ſo thoſe who poſſeſſed inconſider- 


Tur "FE | 
TUTFS. 
James I. 


1424. 


able eſtates, although they regarded their right to ſit in the National 


Council as a Privilege, which they would not entirely relinquiſh, yet 
they alſo conſidered it as a burden, which they deſired to be ſubjected to, 
upon extraordinary occaſions only. In an age likewiſe, when force was 
more prevalent than laws, They found themſelves of little conſequence, 


in compariſon with the Great and more Powerful Barons ; and in this 


way it happened that they came to be extremely remiſs and irregular in 
their attendance in Parliament. | 

Matters appear to have been in this ſituation in Scotland, ww 
James I. returning from his captivity, aſcended the tarone. Finding his 


power circumſcribed by the Great Nobles, it was natural for him to court 
the 


({72®Þ 
the leſſer barons, whoſe influence was no way dangerous to him, and 
who, being expoſed to oppreſſion from their powerful neighbours, 
would be diſpoſed to ſeek his protection. 

With this view was paſled the act 1425, c. 52, ordaining, © That all 2 "0 
« prelates, crles, baronnes, and frechalders of the King within the realme, 55 
fen they are halden to give preſence in the Kingis Parliament and General 
* Counſel, fra thinefoorth be halden to compeir in proper perſon, and 
„% not be a procuratour ; but gif the procurator alleage there, and 
prove a lauchful cauſe of their abſence.” 


This clearly ſhews who were hen underſtood as conſtituent members 
to have a right to ſit, and as ſuch, were bound to give attendance in Par- 
liament. The Act however does not ſeem to have produced the deſired ef- 
fect. Many of the leſſer barons, either dreading the power of the Nobles, 
or conſcious of their own want of importance, ſtill withheld their at- 
tendance ; and the King therefore reſolved to try another experiment, 
and to accompliſh his purpoſe by relieving them of perſonal attendance, 
upon condition of their ſending Repreſentatives. 

| Accordingly, this was attempted by the act 1427, c. 52 ; by which it — 

would ſeem to have been intended to eſtabliſh ſomething ſimilar to the 
Houſe of Commons in England; for, after providing that the ſmall bar- 
* ronnes and free tennentes need not to cum to Parliaments nor General 
“ Councels ; ſwa that of ilk ſchirefdome there be ſend, choſen at the 
head court of the ſchirefdome, twa or mae wiſe men, after the large- 
* neſs of the ſchirefdome,” it goes on and ſays, © The quhilk fall be 
* called eommiſſaret of the ſehire; and be thir commiſſares of all the 
ſchires fall be choſen an wiſe man and expert, called the Commoun 
* Speaker of the Parliament; the quhilke fall propone all and ſundrie 
** needis and cauſes pertaining to the commounes in the Parliament or Ge- 

neral Councel.“ 
Here it ſeems plain, that the Engliſh Houſe of Commons was in the 
King's view; and the Act proceeds thus : © The quhilkis commiſfaries 
** fall have full and haill power of all the laif of the ſchirefdome, under 
” the witneſling of the ſchireffis ſeale, with the ſeales of diverſe baronnes 
K 
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6 
* of the ſchire, to hear, treate, and finallie to determine all cauſes to be 
« proponed in Councel or Parliament. The quhilkis commiſſaries and 
e ſpeakers fall have cage of them of ilk ſchire, that awe compeirance 
nin Parliament or Counſel; and of their rents, ilk pound ſall * utheris 
“ fallow to the contribution of the ſaid. coſtes. 

The Act concludes with theſe words: All Biſhoppes, Abbotes, Priors, 
% Dukes, Erles, Lordes of Parliament, and Banrenter, the quhilkis the 
Eing will, be received and ſummound to Councel and Parliament be 

* his ſpecial precept.” 

Ihe calling the Prelates and Great Barons to W hoy: a ; . 
| precept to each, had been introduced in England before the repreſenta- 
tion of counties was eſtabliſhed ; for by the Magna Charta of King 
John, it was provided, et ad habendum commune conſilium regni de 
« auxilio aſſidendo, ſummoneri faciemus archiepiſcopos, epiſcopos, ab- 
é bates, comites, et majores barones /igrllatim per literas noſtras, et pre- 
* terea faciemus ſummoneri in generale, per vicecomites, et ballivos 
** noſtros, Omnes Nos qui de nobis tenent in capute.” 

James I. by the act 1427, adopted a fimilar form, even when at- 
tempting to introduce repreſentation in Scotland, and it continued the 
ſame afterwards, becauſe his endeavours to introduce repreſentation 
proved ineffectual. 

It may be remarked, that this is the * 7/7 Scots ſtatute in which the 
diſtinQion between the Greater Barons and Leſſer Barons is to be met with, 
and it fully ſhews, that beſides Eccleſiaſtics, and the Commiſſioners of 
Burghs, the ozly other conſtituent members of Parliament were thoſe 
who held lands of the Crown in capite, whether they were claſſed under 
the denomination of Greater or of Leſſer Barons. 

With regard to thoſe called Banrentes, the manner in which they are 
mentioned in the Statute evidently ſhews, that they were perſons of e- 
qual degree with the Lords of Parliament, and were accordingly to be 
called by ſpecial precepts, The term itſelf is fully explained by Mr. 
Selden in his Titles of Honour; by Sir John Skene in his treatiſe De Ver- 


n Significatione ; and by Du Cange, in his G/o ** 
They 


(-'g.77 


They were uſually called banneret: ; and Du Cange, in his Gloſſary, 
fays they were, © Viri inter nobiles primarii, qui cum plura ac majora 
os predia poſſiderent, vaſſallos ſuos in prælium ſub vexillo ſuo conduce- 
« bant, cum a Rege vel Principe ſubmonebantur.” 

Mr. Selden ſays, The next particular concerning Barons here, is 


* that of the title of Banneret given to ſome Temporal Barons, as if it 7%, _— — 
nur, rar * 


« were in them a ſynonimie or an equivalent name to Baron: That c. v. J 25. 
© which concerns that name of Banneret, as it ſignifies an Anigblt-banne- 1 
ret, is anon ſhewed where we ſpeak of the orders of knighthood in 
England. But here the notion of the word is only as it expreſſed a 
Parliamentary Baron.“ 

This Learned Author goes on to confirm and illuſtrate this by tlie 
moſt ſatisfactory proofs; and then concludes with ſaying, This uſe of 
the name of Banneret proceeded, it ſeemes, from the French uſe of 
* it, and the right alſo which was ſo proper to a Baron to advance his 
* Armes in a K Enſigne or a Banneret; whereof before in the 
e dignities of France,” | 

Sir John Skene, under the word Banrentes, Banerets, quotes the act 
1427, and ſays: In the quhilk place, it is manifeſt, that lan- rent is ane 
* kinde of eſtaite greater and mair honorablethen barrones; for the barrones 
are permitted to chuſe their commiſſioners to be ſent for them to 
council and parliament, to propone all and findrie needes and cau- 
ſes, pertaining to the commounes in the parliament, or general coun- 
cell: Bot the ban-rentes ſuld be warned, be the Kingis ſpeciall precept, 
* to co:apeir perſonallie in the parliament or councill, in ſix maner as 
* hiſhoppes, earles, lords, abbots, priors, vſes to be ſummoned.” And 
1- adds, „“ All men, when they are belted and made earles, are called 

gg banrent, and lords of our Sovereign Lord's pariament.” All. 
+ is further explained and confirmed by Mr. Selden, who, in his 
„ Honour, p. 848, 849, comments upon this pailage of Skene. 


ſo Banrentes, therefore, in place of being a claſs of perſons not 
» lands of the Crown in ca/i/r, but called ar the pleaſure of 
King, were, on the contrary, of the higheſt degree of Great- Barons - 
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and Lords of Parliament, to be called by ſpecial precept. Indeed, in this par- 


ticular of calling all the leſſer barons and freehoiders by Edi&al Citation, 
while the Greater Barons were to be called by Special Precept, this Act of 
Parliament ſeems to have been carried into execution ; but with regard 
to the introducing repreſentation, and the forming the repreſentatives of 
the leſſer barons into a ſeparate body, with a common ſpeaker, which would 
ſcem to have been the two other objects in view, it does not appear that 


. Bri, the ſtatute ever took effect. The ſtate of the country was not yet ripe 


Antiq. Conſt. 
of Part. 


Þ. 41. 


for ſuch an improvement; and, as Lord Kaimes ſays, © the ſmall vaſ- 
“ ſals of the Crown laid hold of the exemption given them, without 
“ thinking of ſending repreſentatives, becauſe these representatives were. 
* to be ſubhiſted at the charge of their conſtituents. 

That the intended repreſentation of counties did aot at all take place, 
1s proved by the preamble to the ſtatutes of the Parliament held 12th 
July 1428, which we find in the edition of our ſtatutes, uſually known 
by the name of the Black Ads; and where it is ſaid, © ſummonitis et 

* yocatis debito modo et more /olito, epiſcopis, abbatibus, prioribus, co- 


„ mitibus, baronibus, e omnibus liberetenenlibus, qui tenent in capite, de 


Jaxes II. 


Sir George 


« dicto domino noſtro Rege, et de quolibet burgo regni certis burgenſi- 
* bus, comparentibus omnibus illis qui debuerunt, voluerunt, et potue- 
„ runt intereſſe, quibuſdam vero abſentibus quorum quidam fuerunt 


legitime excuſati, aliis per contumacium {1 abſentantibus, quorum no- 


mina patent in rotulis ſectarum, quorum quilibet adjudicatus ſuit in a- 
« merciamento decem librarum cb ejus contumaciam.” 

The attempt thus made by the act 1427, having been unſucceſsful, ſo 
thirty years thereafter, another method of obtaining the attendance of 
the leſſer barons was thought of in the reign of James II. and which 
was to con/irain none but freeholders, who held of the King a'twenty- 
pound land, to come to Parliament, and to leave all holding under that 
ſum, to come, or not, as they pleaſed ; and, accordingly, this was eſta- 
bliſhed By the act 1457, cap. 7757. 

Upon this ſtatute, Sir George Mackenzie obſerves, * By this act 


Mackenzie“ f : 
ery. © no freeholder can be „rcd to come to parliament, except he hold a 


Obſerv. 
P-. 56. 


« twenty 


E 


© twenty pound land of the King; but none can be now compelled ; 
66 7 ſp this was only in the time when all Frei Were __ to 

* compear in parliament, as the King's bead court.” , 

In the reign of the fame Prince, and a few years before the act laſt 
mentioned, a ſtatute was paſſed, which clearly proves the Conſtituent 
Members of Parliament to have been all thoſe freeholders who held im- Ad. 1445. 
mediately of the Crown. It is the ſtatute 1449, cap. 26. ordaining, ” 


© That all Regalities that are in the Kingis handes, or fall be in time to 
& cum, be Hallen as royalty, and the frecholders of the Said regalities sall 


« con peir in the Kingis Parliamenles and General Counceles, as the Jree- 

% halders of the Royultie dois.” 

And to the ſame purpoſe there may be here mentioned the at of AR 1489, 
James IV. 1489, c. 16. enacting, that the free tenants who hold of the © ” 
Prince, as Duke of Rotheſay and Stewart of Scotland, ſhall be holden 

to compear and anſwer in Parliament, until the * have a ſon to anſwer 

for them in parliament. 

Upon this ſtatute Sir Ceorge M*Kenzic in his Obſervations, ſays, Opſ. p. 99. 
“ By this a it is ordained, that when there is no Prince, the vaſ- 

fals of the Principality ſhall come to Parliament; and none can come to 

% Parliament, but ſuch as hold of the King.” 

Nothing farther occurs in the ſtatute book, till the act of James IV. Janes IV. 
1503. c. 78. by which * it is ſtatute and ordained, that fra thine- 9 N ae 
“forth, na barronne, freebalder, nor vaſſal, quhilk ar within ane hun- 

« dreth markes of this extent, that now is, be compelled to cum perſonal- 
ly to the Parliamente ; bot gif it be that our Soveraine Lord write 
« ſpecially for them: And fa not to be unlawed for their preſence, and 
wy they ſend their procuratores to anſwer for them, with the barronnes 
* of the ſchire, or the maiſt famous perſons. And all that ar abone the 
extent of ane hunare i ves, to come to the parliament, under the paine ,, 


* of the auld unlaws.” | 
This act was meant as a favour to the /efſer barons, and to diſpenſe 


with the attendance of ho/e who held lands within 100 merks of new 
extent, provided they ſent a procurator to anſwer for them; but with 


regard 


Obſ. p. 114. 
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regard to ſuch as held lands above that extent, the Taw] was left to 
ſtand as it was before. James IV. lived in ſach friendſhip with his 
Nobles, that he had no occaſion to be ſolicitous about the attendance of 
the leſſer vaſſals of the Crown, in Parliament. He was diſpoſed, therefore, 
to relieve from that burden, thoſe who were of inferior eſtates, leaving 
the obligation upon theſe above 100 merks of new extent to be enfore- 
ed by nothing farther than the old penalty. 
While this act relieved ſuch as were within ioo merks of new extent from. 
perſonal attendance, it was with this exception: Bot gif i be that gur Sove- 
raine Lord write specially for them; and in the former act 1457, there was 
an exception of the ſame kind ; but it is a moſt erroneous idea to ſuppoſe 
from this, that the King had a power, at his pleaſure, to call to Parliament 
any perſon within his dominions, whether ſuch perſon was or was not-a 
Baron or Freeholder of the Crown in capite. The acts 1457 and 1503, in 
which this power was reſerved to the King, were paſſed in order to re- 
lieve the leſſer vaſſals of the Crown from the nece//ity of attendance ; and 
therefore the power of calling here reſerved, was only meant to apply 
to thoſe whoſe conſtant preſence was thus diſpenſed with; and it would 
have been adverſe to the very idea of Parliament, as well as an inſult 
to the dignity and privileges of thoſe who ſat there, to introduce, 


amongſt them, any perſon Who was not a Tenant in capile of the 


Crown. 
This is well illuſtrated by Sir George MKenzie, in his obſervations 


upon this part of the act 1503, where he ſays, '* A who gid bold if 
% the King were of old oe to come to Parliament, till, by this act, 
ci thoſe whoſe lands are within 100 merks of new extent are indulged 


«© not to come, except they be ſpecially called by the King, This act 


0 ſeems Oblolete; ior none are iPeclally called now; whe ther the King 
1 8 3 4 - x I 1 hn : ; ? 

© may yet call any barons he pleaſes, is dubious, both becauſe e 
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were once bon, as well as empowered to come; and this faculty was 
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& conſulting the great affairs of the kingdom, ſhould have liberty fo 
call him, albeit the ſhire chooſe him not; and the King may make 
“ any man a Lord of Parliament.” 

It is plain, therefore, that this power reſerved to the King of occa- 
ſionally calling particular perſons to Parliament, had in view no others 
but tenants of the Crown in capite, and who were otherwiſe relieved Warrant and 
from the neceſſity of attendance. And in order to ſhew till farther, calling 5 
that beſides Prelates, Lords of Parliament, and commiſſioners of burghs, ments. 
the only other conſtituent members of that Aſſembly were the Libere 70 2 
nentes, or vaſſals of the Crown in capite, the petitioner will beg leave 
to mention the form of the a&, or ordinance made by the King as the 
warrant for the Director of Chancery to iſſue out Precepts or 
Brieves for convening Parliaments. A copy of the Warrant, as well as E/ays Brit, 
of the Brieve iſſued thereupon, are given by Lord Kaimes, in his eſſay ON POM 
on the conſtitution of parliament. | 

The Warrant ordains the Director of the Chancery © to direct pre- 
ce cepts to all prelates, barons, commiſſars, and beallies of boroughs, 
&« and all others our Sovereign Lord's freeholders within this realme, charg- 
ing them to compear the ſaid day and place,” &c. 

And the Brieve thereupon iſſued from Chancery, was in theſe words: 
Vobis præcipimus et mandamus, quatenus ſummoneatis, ſeu publice 
4 ſummoneri faciatis, omnes et ſingulos epiſcopos, abbates, priores, co- 
“ mites, barones, et cœteros libere tenentes, totins ballia veſtre, et de quo- 
e libet burgo tres vel quatuor de ſufficientioribus burgenſibus ſuthcientem 
© commiſhonem habentibus, quod compareant coram nobis, dictis die 
et loco, in dicto noſtro parliamento, una cum aliis regni noſtri pre- 
* latis, proceribus, et burgorum commiſlarits, qui tune ibidem propter 
© hoc intererunt congiegati, ad tractandum, concordandum, ſubeun- 
* dum, et determinandum ea, quiz in dicto noſtro parhamento, pro 
« utilitate regni noſtri et republicæ tractanda fuerint, concordanda, ſu- 
* beunda, et determinanda, &c.“ 

From taking a review of theſe ſtatutes, and from the other evidence 


which has been ſtated, it is humbly conceived to be clear, that Zoe- 
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ry immediate vaſſal of the Crown was a conſtituent member of the 
Parliament of Scotland. Theſe various Acts of Parliament, whether 
meant to inforce the attendance of all who had a right and were bound 


to come, or endeavouring to introduce repreſentation, or diſpenſing 


with the attendance of thoſe who poſſeſſed leſſer eſtates, do all of them 


proceed upon this idea, In like manner, with regard to Regality lands, 


when in the hands of the King, or the Principality lands, when no 
Prince exiſted, the tenants of both were bound to attend in parliament, 
becaule for the time holding immediately of the Crown. The preamble 
to the Statutes of different Parliaments, the Writs and Brieves for calling 
Parliaments, and the opinions of all the Authors on our Law, uniformly 
convey the ſame idea, and confirm what has been now ſet forth. 

The petitioner has confined himſelf to the conſideration of the ſta- 
tutes from the commencement of the reign of James I.; but there 
ſeems good reaſon to believe, that the Conſtitution of Parliament was 
the ſame at a {till more early period. In the preamble to the acts of Par- 
liament of Robert III. held 21ſt February 1400, it is ſaid, * Summonitis 
E ibidem vocatis, more ſolito, epiſcopis, prioribus, ducibus, comitibus, 
e baronibur, libere tenentibus, & bu eu rbus qui de domino noſtro Rege le- 
« nent in capile.” | 

In like manner, in the preamble to the Statuta prima of Robert J. 
they are mentioned to be paſſed © in plano parliamento ſuo, cum epiſ- 
copis, abbatibus, prioribus, comitibus, baronibus & alijs magnatibus, de 


. . 1 * 7 
« communitate totius regui ibidem congregutis. g 


In the ſtatutes of Alexander II. they are ſaid to be paſled © de con- 


« filio, et aſſenſu venerabilium patrum, epiſcoporum, abbatum, comi- 
tum, baronum, ac prolorum hominum ſuorum Scetiæ.“ The probi homi- 

nes were the /ibere tenentes per chartas. | | 
In the reign of William the Lion, in a Parliament or General Coun- 
cil held by him in the year 1211, Fordun mentions, © Hoc anno Rex 
** Scotiz Willielmus magnum tenuit conſilium. Ubi petito ub optima= 
& tibi auxilio, promiſerunt ſe daturos decem mille marcas ; praeter 
% burgen/cs rg gut ſex millia promiſerunt.“ From this paſſage, 
a8 


| (- 437] 
as has been well obſerved by a moſt Reſpectable Author, © it may be 
concluded, that, as early as 1211, burgeſſes gave ſuit and preſence in Annals of 


Scotland, 


© the great council of the KiNG's VASSALS.” vol. I. 

It is needleſs, however, to trace the matter farther back; for this evi-"' 39.5 
dence ſeems ſufficient to ſhew, that for more than two centuries before, 

the Conſtitution of Parliament was nearly the ſame that it was in the 
Reign of James I; and although this might be illuſtrated and confirmed 

by a view of the ancient conſtitution of the Parliament of England, yet 

that would lead to a detail with which the Petitioner cannot allow him- 

ſelf to trouble your Lord{hips. 
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At the ſame time, without going farther back than the reign of Concluſions 
James I., and taking a view of the ſtatutes from that time down to the e 
reign of James VI., it is ſubmitted to be evident, that No Val of the 
Crown was excluded from a ſeat in Parliament. On the contrary, Eve- 

iy tenant of the Crown in capite was bound to give ſuit and preſence in 
Parliament, and the ſeveral ſtatutes that were enacted, inſtead of aiming 
at any excluſion of ſuch as held immediately of the King, were paſſed 
either to inforce the attendance of a/l, or afterwards to relieve from the 
conſtraint or the neceſſity of coming there, thoſe who, from their incon- 
ſiderable property, were unable to bear that expence. 

While ſuch was the Conſtitution of Parliament, it is utterly impoſſible, 
to ſuppoſe that the eldeſt ſon of any Lord of Parliament, or of any Baron 
whatever, if he himſelf held land immediately of the Crown, could be 

excluded from the right of giving ſuit and preſence in the King's great 
council. On the contrary, it was a duty incumbent on him, by the very 
Tenure upon which he held his lands; and there is not a fingle word in 
any of the ſtatutes, nor in any of the writs for calling parliaments, nor 
in any exiſting record or document, which can give the ſmalleſt colour 
to the notion of ſuch an excluſion. The very idea is repugnant to the 
feudal tenure of a Crown vaſſal, and to the very principles upon which 
2 Feudal Parliament was founded; and therefore, even if the matter 
was left to reſt upon theſe general principles, the concluſion would be 
ſufficiently certain; but the petitioner can go further, and can prove to 
Your 


2 ( 16 by 
your Lordſhips, from e evidence, that the eldeſt ſons of 


Peers not only did come to Parliament, but ſat there as Conſtituent 
Members, in virtue of their Freeholds, as Vaſſals of the Crown. 


2d. Proofs of During the reigns of James I. and James II., no rolls of Parliament 


their actual- 1 1 
3 are now extant. The firſt roll that has yet been diſcovered, is that of 


eee the Parliament which was held at Edinburgh upon the 12th October 
Period. 1467, in the reign of James III. It mentions, as preſent, 25 eccleſi- 
James III. aſtics, 24 of the nobility, and 12 leſſer barons. The next roll is, that 
of the parliament held 20th November 1469, at which there appear to 
have been preſent, 23 eccleſiaſtics, 2 officers of ſtate, 33 of the nobili- 
ty, 21 leſſer barons, and 22 commiſſioners of burghs. Both theſe 
rolls, however, are incomplete, and bear at the end, e  quampluribus 

aliis. 

Beſides theſe, there are rolls of moſt of the parliaments held during 
this reign. In the parliament 1471, there appear 30 eccleſiaſtics, 29 

of the nobility, 10 leſſer barons, and 23 commiſſioners for burghs. In 
the Parliament 1471-2, there are 15 Church-men, 20 of the Nobility, 34 
leſſer barons, and 11 commiſſioners for burghs. In the Parliament 
1476, there appear 17 church-men, 32 of the nobility; but no leſſer 
barons nor commiſſioners of burghs are mentioned. In the Parliament 
1478, there appear 14 Church. men, 14 of the Nobility, 7 leſſer Barons, 
and 20 commiſſioners of burghs; and this is the firſt roll in which the 
names are ſet down in columns. 

A copy of che roll of Parliament 1478, is printed and in your Lord- 
ſhips hands. It is very diſtinctly written in columns, firſt the Biſbops, 
then the Abbots, then the Comztes et Barones, then the Domini Parliament!, 
next the Barones, and laſtly the Burgorum Commiſſarii. In the claſs of 


the Barones, are placed the Magiſter de HJalis and the Magiſter de- Er- 


ft n. 


A copy of the printed roll of the Parliament 1481, is likewiſe in 
your Lordſhips hands; but the names are not ſet down in columns. 
Amongſt the barones, however, are placed, the Magifter de Erſkyn, and 
the Magifter de Ilulis. | 


Of 


17 
Of the Parliament held 148 1-2, the roll has the names ſet down iu 
columns. There is one column with a common title for all the Barons. 
In this, after the Domini, there is a blank ſpace ; after which are placed 
the eldeſt ſons of peers; and immediately after them, without any blank 
| ſpace, the other lefler barons, Theſe eldeſt ſons are the Magiſter Craw- 
ford, Mag! 5 Keith, wars "= Morton, Mag Erfline, Magifter Sommer- 
elle. © 
In the roll of the 3 1484, there are three eldeſt ſons of peere, 
Magiſter Crawford, Magiſter Erſkine, and Magiſier Kilmaurs. In the 
Parliament 1484-5, in that held 1485, in that of 1487, and, in that 
ef 1487-8, there appear alſo ſome of the eldeſt ſons of peers. 


Thus, in zine of the Parliaments held during the reign of James III. James IV- 


the rolls ſhew eldeſt ſons of Peers to have been preſent, and marked as 
conſtituent members; and of the other Parliaments held in this reign, 
the rolls of ſome of them are loſt, and others incomplete. 


In the firſt Parliament of James IV. held 6th October 1458, there 


appear in the roll, 32 Eccleſiaſtics, 21 of the Nobility, 13 Leſſer Barons, 
including two eldeſt ſons of Peers, and 15 commiſſioners of burghs. 
The Magi/ter de Argyll, and the Magiſter de Levenax, are the two eldeſt 
ſons of peers. In the roll of the parliament, held 3d February 1489-go, 
there is the Magiſter Anguſie; and in the roll of the parliament held 
24th April 1491, there is the Magiſter de Erſkine. In the roll of the 
parliament held 6th February 1491-2, there is the Magiſter de Morton, 
and he is placed immediately after the Lords, and at the head of the 
lefſer barons, the whole being arranged under one title, Pro baronibus.. 
Of the Parliament held Sth May 1493, and of that held 27th No- 
vember 1494, there are xo rolls extant ; but of the Parliament held iſt. 
March 1503, there is a roll, in which there appear two eldeſt ſons of peers, 
Magiſter Hume and Magiſier Erroll; and from the printed copy of the 
roll, your Lordſhips will fee that they are placed among the /efer barons.” 


Of the Parliaments held 4th June 1504, of that held 3d July 1505, 


and of that held in November 1505, no rolls have been found. There 
are ſcrolls of the rolls of two parliaments held during this reign, the one 


18th March. 1503-4, and the other of 3d February 1505-6, in which 
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vo eldeſt ſons of peers are mentioned, but they appear to be merely 
ſcrolls ; and indeed, the firſt of theſe Parliaments ſeems to have been 
merely a continuation of that which had begun 11th March in the ſame 
year; and in which it has been ſhewn, two eldeſt ſons of n are mark- 
ed as preſent. . | 

Thus, during the reign of this prince, there appear to have been 
held fourteen Parliaments, of /even of which there are no rolls extant ; 
and in the remaining even, of which we have rolls, there are to 5 
found eldeſt ſons of peers, ſitting in no fewer than five of them. 

James v. During the reign of James V. there appear to have been held ſeven- 
teen Parliaments, of five of which no rolls are to be found; and of the 
remaining twelve which have rolls, there appear eldeſt ſons of peers in 
five of them. In the roll of Parliament 1524, there appears the Magi/ter 
Lindſay ; and he appears again in the roll of the Parliament 1525, 
where he is alſo mentioned as one of the committee, pro judicatis diſcu- 
tiendis, In the roll of the parliament, 1oth December 1540, there is 
the Magiſter Borthwick ; and in the roll of the Parliament 14th March 

I541, there is the Magiſter Ruthven, and the Magiſier Borthwick. | 
Queen Mary. During the reign of Queen Mary, there appear to have been held 
fourteen Parliaments, of four of which there are no rolls; but in every 
one of theſe which have rolls, there are found the eldeſt ſons of peers, 
In the Parliament 1 542, there are the Magi/ter Montreſe, the Magiſter 
Borthwick, and the Magiſter Ruthven. In the Parliament 1543, there 

are the Magi/ter Eglington, the M. _ Montroſe, the Magifter Erftine, 

and the Magiſter Buchan, 

Again, in the Parliament 1554, there are the Magiſter Eglinton, the 
Magiſter Semple, the Magiſter Rofs, and the Magiſter Ruthes ; and it may 
be remarked, that the Magi/ter Eglinton is one of the Committee for the 
Articles; and the Magiſter de Semple is one of the Committee for the a 2775 
cuſſion of Domes, 

In the Parliament held 1ſt October 1545, there appear the Magiſter 
Rothes, Magiſter Home, and Magiſter Semple. In the roll of Parliament, 
zoth July 1546, there appear the Magiſter Erſtine, and Magifter Forbes. 
Tn the roll of 4th Auguſt 1546, the Magi ier Glencairn, Mag! iter Mon- 


troſe, 


RIC ns I 


wk Magi iter Eyſtine, and Magi e- ibi! and in the roll 15th la. 
Auguſt 1 546, there are Magifter Glencairn, Magi ter Semple, and Magiſter 


Home. © 
There are no rolls of Parliament from this time, till 29th November 


1558, when there appear Magiſter Gordon, and Magiſter Cafiilis. 

Of the well known Convention Parliament, held gth Auguſt 1560, 
no original record of its proceedings remains, becauſe it was convened 
without royal authority. It was that Convention Parliament which com- 
pleted the Reformation ; and a liſt or roll of thoſe who were preſent in 
it, is preſerved in the Cotton Library, from whence it has been publiſhed 
by Keith in his hiſtory, who has likewiſe given an account of the Acts K-;4% 118. 
paſſed in it, from a Manuſcript preſerved in the Library of the Scots" e 
College at Paris. 

From the roll of this Parllament, it appears, that there were preſent, - 

28 Church-men, 33 of the Nobility, 101 leſſer barons, and 22 commil . 

ſioners of burghs. The leſſer barons are all claſſed together; and 
amongſt them there are to be found the Maſter of Marechall, the Maſter 
of Lindſay, the Maſter of Sinclair, the Maſier of Glencairn, and the Maſter 
of Sommerville. 

Of the Parliament 4th June 1563, being the firſt held after Queen 
Mary's return to Scotland, no roll is extant ; nor are there any rolls 
of the after Parliaments held during her reign, except of her laſt Parlia- 
ment held on April 1567; and! in which no eldeſt ſons of peers are to 
be found. 

Of che two firſt Parliaments of James VI. the firſt held 15th Decem- FEE VI 
ber 1567, and the other held 18th Auguſt 1568, the rolls have been 
diſcovered only within theſe few weeks ; and they are ſound to contain 
the names of four eldeſt ſons of peers. From that time, down to the 
year 1587, there do not appear in any of the rolls of Parliament, any 
eldeſt ſons of peers, nor any leſſer barons whatever. 

From the account which has thus been given of the rolls of parlia- 
ment, from the year 1467, when, for the firſt time, any roll is now to 
be found, your Lordſhips will perceive that they are extremely defec- 


tive ; and that there are many Parliaments of which the rolls are not 
now 
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> now extant. Theſe, however, which remain, furniſh the moſt ampte 
proofs of eldeſt ſons of peers ſitting as conſtituent members. 


Circum- The attendance or the negleC of attendance of the Leſſer Barons in 
ſtances that P I} b . , ; { ] * d b s 3 SY 
explain the Parliament, may be in a great meaſure explained, by taking a view of 


attendance the ſituation and circumſtances of each particular period, 
or neglect of | 


it, in the During the turbulent and buſy reign of James III. there is ſeldom a 
Leſſer Ba- 
zons during Parliament in which the attendance of a conſiderable number of the leſ- 
this period. ſer barons does not occur. The greateſt number of them in any of the 
parliaments during this reign, is 34 in 1471 : In the parliament 1478, 
there were 22: In that held 1484, there were 27: In that of 1487, there 
were 33; and, as has been already ſhewn, there are to be found eldeſt 
ſons of peers in no fewer than cight of theſe rolls. 

In times of public commotion, and when the ſpirit of oppoſition to 
the Crown roſe to any conſiderable height, numbers of the leſſer barons 
came to parliament, and probably were brought there by the nobles; 
for, by that time, the King had perceived it of little conſequence to com- 
mand the attendance of the leſſer barons, becauſe he found that any re- 
{olution, though taken by the majority, could not be executed, if it op- 

poſed the will of the more powerful minority. The commiſſioners 
of burghs likewiſe appear to have attended in parliament during this 
reign, in conſiderable numbers, more eſpecially after the act 1469, c. 29. 
obtained during the King's minority, and which changed the mode of 
eleQting the magiſtrates and council of burghs, and thereby enabled the 
Nobles to acquire great power over them, 

During the reign of James IV. there being no ſtruggle between the 

King and his Nobles, few of the leffer barons, and ſtill fewer of the 

_ repreſentatives of burghs appear to have attended in Parliament. Some of 
the eldeſt ſons of Peers, however, are, during this reign, to be found in 
every Parliament of which there remains any roll, 

In the reign of James V. very few of the leſſer barons appear to 
have attended in Parliament, although when they did, we always find 
ſome eldeſt ſons of Peers amongſt them. In the rolls of ſeveral of 


theſe Par! e it would ſeem as if there had not been even a 
enge 
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ſingle leſſer baron prefent ; but at the ſame time there is ſome rea- 
ſon to ſuſpect the accuracy of the rolls, becauſe we find J er barons 
mentioned as members of the Committee of Articles, even when their 
names are not to be found in the roll. Few, likewiſe, of the repre- 
ſentatives of the commiſſioners of burghs ſeem to have attended; and in- 
deed it was not in Parliament that there was any ſtruggle at this period. 
It was in the field: It was in the camp at Fala, in the after refuſal to 
march into England, and finally, in the rout at Solway-moſs, that the 
Nobles too fatally convinced the King of their power and independ- 
ence. | | 

In every one of hs parhaments af Queen Mary, of which rolls re- 
main, there appear ſeveral of the eldeft ſons of Peers, but very few of 
the other leſſer barons, and few of the commiſſioners of burghs. The 
Reformation had now hegun to make conſiderable progreſs in Scotland ; 
but matters were not yet ripe for bringing it into Parliament. This did 
not happen till 1560, when, as has been already mentioned, there came 
upwards of an hundred leſſer barons, and a conſiderable number of the 
repreſentatives of burghs. 

From the circumſtances already explained, the Leſſer Barons hag in a 
great meaſure negleQed and given up attendance in Parliament ; but it 
required only ſome extraordinary conjuncture to rouſe them from their 
inactivity. Whenever ſuch preſented itſelf, they were ready to ſtand 
forth; and a remarkable inſtance of this had already occurred in the year 
1555, when Mary of Guiſe the Queen Regent, propoſed in parliament 
to regiſter the value of lands throughout the kingdom, to impoſe on 
them a ſmall tax, and to apply that revenue towards maintaining a 
body_ of regular troops in conſtant pay. : 

After narrating this, Buchanan ſays, * Hanc novam pecuniæ conſectionem, — wa 
cum tenuiores ægerrime ferrent, & amarulentis dictis palam proſeque-e. 8. 
rentur e proceribus major pars tacite muſſabat, dum quiſque reſpicit, 

* ne, qui primus obviam iret regentis cu piditati, præcipuam recuſationis 
* invidiam in ſe unum averteret. Pyox uus ORDO, primoribus qui ſua 
* taciturnitate libertatem publicam proderent, non minus quam regenti 
* infenſus, cum circiter TRECENTI Edinburgi conveniſſent, e ſuo cor- 
F „ pore. 


% pore duos, Jacobum Sandelandium, Calderanum, & Joannem Vemium, 
& ad regentem miſerunt, qui in tributo ſolvendo ignominiam, & in 
* cenſu eg beer paupertatis publicæ & privatæ confeſſionem, depre- 
* carentur.” ns 

He proceeds to mention the arguments they eh which 
were the very ſame that have ſince been urged, on every occaſion, a- 
gainſt a fanding army; and, alarmed at this bold remonſtrance, the Re- 
1 prudently abandoned her ſcheme. 

The Leſſer Barons had ſo long neglected their attendance i in Parlia- 
ment, that when they came in ſuch numbers to that which was held in 
Auguſt 1560, they thought it neceſſary to preſent a petition, aſſerting 
their ancient right, and praying, © that in this preſent Parliament, and 
& All Councells, where the common weal of the realme is to be treated, 
their advice, councel, and vote, ſhould be taken; ſo that without the 
« ſame, nothing ſhould be ſuffered to be paſſed or concluded in Parlia- 
ment or Councells, as aforeſaid.” A copy of this petition is given in 
Robertſon's Hiſtory, App. Ne 4. And Randolph, the Engliſh am- 
baſſador, in his letter to Sir William Cecil, 19th Auguſt 1560, ſays, 
The matters concluded and paſſed by common conſent on Saturday 
* laſt, in ſuch ſolemn ſort, as the firſt day that they aſſembled, are theſe: 
© 1/4, That the barons, according to an old Act of Parliament, made in 
the time of James I. in the year of God 1427, ſhall have free voice 


jn parliament. This act paſſed without contradiction.“ 


Whatever the circumſtances were which had made the leſfer barons 
neglect coming to Parliament, the Rolls afford full evidence, that fre- 
quently, at leaſt, a few of them were preſent ; and in particular, upon 
many occaſions, ſome of the eldeſt ſons of Peers. Various examples of 
this have been already mentioned; and your Lordſhips will ſee it more 
fully from the printed table ſubjoined to Copics of a number of the 
Rolls. | 
Together with the great number of theſe inſtances . by the 
Rolls of Parliament, there are ſeveral examples of their ſitting in Conven- 


Sir G. N tions of the Eſtates; and Sir George M*Kenzie, in his Obſervations upon 


— 


p. 302. 


the act 1597, ans the . of the commiſſions to Parliament, 
ſays, 


(223 ) 


ſays, © that this Act was found not to be in diſſuetude by a deciſion in 
ce the convention, July 1678, where it was found likewiſe, that this 
« act extended to Conventions, as well as to Parliaments ; for though 
cc this Act ſpeaks only of Parliament, yet Parliaments and Conventions be- 
e ing called the ſame way, the commiſſions ſhould have the ſame ſo- 
“ lemnities.“ 5 Teo 
Indeed there ſeems to kv beer not much diſlinction between Conven- 
tions and Parliaments; for they paſſed many acts of Legiſlation, as may be 
ſeen from the titles of the Acts paſſed in the Conventions 1574 and 2596, 
printed amongſt the Copies of Rolls in your Lordſhips hands, p. 18, 19, 
20, 21. Archbiſhop Spottiſwood, in giving an account of the Con- SpoongH 
vention 1609, ſeems to conſider it as very much the ſame with a Par- 4. 599 
liament ; and, after mentioning ſome of the acts paſſed, he ſays, © Some 
“ other Acts for the Public good of the Kingdom were paſſed at the 
* ſame time; neither was it remembered, that in any one Convention 
fſo much good of a long time was done as in this.“ 
A great deal has been faid to perſuade your Lordſhips, that uponT Did not ſit 
all theſe occaſions the eldeſt ſons of Peers attended in Parliaments or“ Pe. 
Conventions, not in their own right, as holding lands immediately of 
the Crown, but as Proxies for their fathers, or as ſummoned by Special 
Precept from the King, in virtue of the power reſerved to him by the 
ſtatutes 1457 and 1503. 
With regard to their ſitting as Proxies for their fathers, this is com- 
pletely refuted by the Rolls, which furniſh clear evidence of the Father 
and the Son fitting together in Parliament at one and the ſame time. 
This will appear from the following table. 


In 1478, 1481, 1482, and 1485, Lord Erikine and Maſter of. 
Erſkine. | . 5 

In 1482 and 1491, Earl of Morton and Maſter of Morton. 

In 1484, Earl of Crawford and Maſter of Crawford. 

In 1487, Earl of Angus and Maſter of Angus. 

In 1488, Earl of Ergile and Maſter of Ergile. 


„Earl of Lennox and Maſter of Lennox. 


% 


— 
es Td 
\ 4 


l 
7 
» 


* 2 5 
— 3 2 


—— G Sr — > fo tal I od . ME 
e 5 


—— — p 2 were * 
3 


* 53.4 - 


———— Ä — act. 
- — omen 194, a . os, * 
r — 
— 22 — 
* X4, - 
2 4 . 22 TT 


h Wo i | Y r 
5 3 
* 7 — — 
* 

8 2 

7 
Y i 2 Fog 

2 LF i F 


In 1540 and 1542, Lord Ruthven and Maſter of Ruthven. | 
In 1542 and 1543, Earl of Montroſe and Maſter of Montroſe. 
In 1543, Lord Erfkine and Maſter of Erſkine. | 
In 1544, Earl of Rothes and Maſter of Rothes, 

| —, Lord Semple and Maſter of Semple. 

In 1 170 and 1564, Earl of Glencairn and Maſter of Glencairn. 

„Lord Hume and Maſter of Hume. | 
In 15 ;8, Earl of Huntley and Maſter of Gordon. 
In 1568, Earl of Glencairn and Maſter of Glencairn. 


Theſe inſtances ſufficiently refute the idea of their ſitting as Proxies 
for their Fathers; and, together with this, it may be remarked, that 
whenever any perſon appeared as Proxy for another, this is e 
mentioned; and he is accordingly ſet down as ſuch in the Roll of Par- 
liament. In all the inſtances given, however, theſe Magistri, whe- 
ther Eldeſt Sons, or heirs apparent of Peers, are evidently ſet down as ſit- 
ting there in their own right, without the addition of Proxy, and are 
placed amongſt the Leſſer Barons. 

Nor as call. As to their having been called by Hpecial precept from the King, it 

- = ecial vill, in the firſt place, be remarked, that it is a mere conjecture, ſup- 
ported by no evidence whatever, and hazarded only to ſuit that ſyſtem 
which the other party have here found it neceſſary to adopt. If there 
occurred only two or three ſolitary inſtances of the eldeſt ſon of a Peer 
being found in Parliament, there might be ſome pretence at leaſt for ſup- 
poſing that it had been occaſioned by ſome unuſual cauſe ; but when 
your Lordſhips ſee ſuch a variety of inſtances in ſo many different Par- 
liaments, in ſo many different Reigns, and frequently alſo during the 
minority of our Kings, it muſt ſurely be impoſſible to account for this 
in any other way, than by holding that they came there in virtue 
of their own n Right, as (ins of lands oy immediately of the 
Crown. 

In the ſecond place, it has been above fully ſhewn, that in virtue of 
the power reſerved by the acts 1457 and 1503, the King could, by 


Special Precept, call thoſe only who, wy being immediate vaſſals of the 
Crown, 


1 


Crown, had not merely a right, but were bound to attend in Parlia- 
ment. This is well explained by Sir George M Kenzie, in the paſſage 
already quoted from his Obſervations; and indeed the meaning of theſe 
Acts was no other than this, that as the Nece//ity of the attendance of Ba- 
rons holding lands under a certain extent, was thereby diſpenſed with, 
ſo the King was, notwithſtanding, to be at liberty to require by Special 
Precept the attendance of any of them, when he thought it neceſſary. 
They till had a right to come whenever they pleaſed ; and he could 
call none but ſuch as had that right. 

In the third place, evidence has been produced to your Lordſhips, ſhew- g,4 in tei. 
ing, chat in a great number of inſtances theſe Mag iſiri, prior to the time of vi 0 F oh 
their appearing in Parliament, were actually poſſeſſed of eſtates belong- Crown. 
ing to them in their own right, and giving them therefore an unqueſ- | 
tionable title to fit in parliament. 

Thus, from the Record of Charters, it appears that the Magister de 
HAuailes, the eldeſt ſon of a Lord of Parliament, obtained from the 
Crown an inveſtiture in the Barony of Dunſyre, upon 13th October 
1475. Accordingly he appears in the Roll of Parliament 4759s and 
again in the ſubſequent Parliament held in 1481. 

In like manner, the Magister de Sommerville obtained a "A char- 
ter of the Barony of Carnwath, 2d May 1477; and being thus quali- 
Hied, he appears in the Roll of Parliament 1481-2. 

The Magister de Huntley obtained a Crown charter of the lands of In- 
verneſs, 16th December 1482 ; and he appears in the Rolls of Parliament 

1485 and 1487-8. 

The Magister de Lindsay obtained a Crown charter of the lands of 
Pitcruivie 14th June 1499 ; and he appears in the Rolls of Parliament 
I524-5 and 1525. 

The Magister de 3. obtained a Crown charter of tlie Barony of 
Kellie 20th May 1536 ; and he appears in the Rolls of Parliament 1543, 
and in two different Rolls in 1546. | 

The Magister de Sempill obtained a Crown charter of the iſland of 
Cumray 2 3d February 1532 ; and he appears in the Rolls of Parliament 


1544, 1545, and in two Rolls in 1546. 
8 The 
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The Magister de Rothes obtained a Crown charter of the Barony of 
' Leſlie, 21ſt October 1542; and he appears in the Rolls of Parliament 
1544 and 1545. 

In the very ſame manner, the Maſters of Hume, of Forbes, of Glen- 
cairn, of Ogilvie, of Gordon, and of Sinclair, who are mentioned in 
the Rolls of Parliament between 1544 and 1568, appear from the Record 
of charters to have been all regularly qualified, by inveſtitures, in Baronies 
or Frecholds, of dates prior to their firſt appearance in Parliament, as 
your Lordſhips will lee from the Printed Table which has been already 


referred to. 
To any perſon acquainted with the imperfect and Jefoltive ſtate of 


the Record of charters, it may well ſeem ſurpriſing, that ſo many 
proofs of this ſhould have been already diſcovered. Perhaps a farther 
ſearch may yet produce more; but, in the meanwhile, theſe now refer- | 
red to, afford the moſt ſatisfactory evidence, that in a great proportion 
of the inſtances condeſcended on, theſes Magiſiri did actually poſſeſs, in 
their own right, Freehold qualifications entitling them to fit in Parlia- 
liament ; and as there is no appearance of their ſitting there, before be- 
ing poſſeſſed of theſe lands, the clear concluſion is ſubmitted to be, 
that they came to Parliament in conſequence of their having come to 
be vaſlals of the Crown in capite, and in no other way, 

Efays Bra, Accordingly, the matter is viewed preciſely in this light by Lond 

8 Kaimes, who ſays, After the Lords of Parliament were multiplied by 
* frequent creations, the barons by tenure, who made no figure in 
* compariſon, tired of the expence of attending Parliaments, without 
% any return either of profit or honour, withdrew by degrees, In 
later times, the Barons by Tenure, who attended Parliaments, were 
« moſtly | in eldeſt fons of the novility, infeft in lands to entitle them to a 


* feat there. 
WE If any thing farther could be requiſite to prove that theſe Mogi/tri ſat 
the Rolls of in Parliament in virtue of their own right as Freeholders, and conſe- 
8 an quently as er barons, evidence of this ariſes from the place in which 
we find them in the Rolls of Parliament. It is true, that there is ſome 
irregularity in the Rolls, all of them not being framed with the ſame de- 


gree 


OF © 
gree of order and accuracy; but notwithſtandiag this, the eldeſt ſons 
of Peers will, for the moſt part, Ns found claſſed with the /e/zr 
barons. 

In the Roll of Parliament 1478, a copy of which is printed, your 
Lordſhips will find, after the Domini Parliamenti, there are placed the Ba- 
rones, and the Magiſter de Hales and the Magiſter de Erſeyn are placed 

between the laird of Baſs and the laird of Petruthy. This Roll contains 
20 lefſer barons, including theſe two eldeſt ſons of Peers. 

In the Roll of Parliament 1481, a copy of which is alſo printed, the 
Magister de Erſkyn and the Magister de Hales are * mixed in 
amongſt the iger barons. 

In the Roll of Parliament 18th March 1491, five eldeſt ſons of Peers 
are in like manner claſſed with the % er barons, 

In the Roll of Parliament 13th March 1503, the Magister Hume and 
Magister Errol are placed after Sir David . and before the Laird 
of Liſtelrig. 

In the Roll of Parliament ath Auguſt 1546, there are Foe Magictri 
placed in the ſame way, with the leſſer barons. And although many of 
the Rolls are evidently confuſed and indiſtinct; yet, upon the whole, 
they afford ſufficient evidence to ſhew, that theſe Magistri fat there in 
virtue of their right as freeholders. It cannot be ſaid that they ſat as 
 Churchmen ; as little can it be ſaid that they fat as commiſſioners of burghes, 
ior theſe laſt are conſtantly claſſed by themſelves; and as it is in- 
diſputable that they were not Peers, nor Lords of Parliament, fo it ſeems 
impoſlible to form any other concluſion, than that they ſat there in the 
ſame manner as any of the other Leger Barons, as Vaſlals in capite 
of the Crown. 

Indeed, independent of the order in which they happen to be plac- 
ed in the Rolls of Parliament, what ſeems decifive upon this head, is the 
clear evidence of their being poſſeſſed of lands in their own right, giv- 
ing them an unqueſtionable title to ſit, before they actually appear in 
Parliament. The Record of charters has been appealed to, where Proofs 
ot this are to be found; and although, from the defeQtive ſtate of the 
Record, it has not yet been poſſible to trace the fact with regard to every 

one 


Concluſion 
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one of tlieſe inſtances, yet, from the great number as to which it has 
been actually eſtabliſhed, it may ſafely be preſumed, that the ſame was 


the caſe with regard to all the others. It might as well be diſputed 
whether the other perſons mentioned as Leſſer Barons in the Rolls ſat 


there in virtue of lands held of the Crown; for it would be a very ar- 


duous and difficult taſk to produce evidence of the qualifications of as 


great a proportion of theſe, as has been diſcovered to inſtru the quali- 


fications of the eldeſt ſons of Peers. The Record of Charters appealed 
to, while it proves the qualification, proves alſo that the Magi/tr: there 


mentioned were eldeſt ſons ; and the Books of Peerage ſhew, that with. 


one or two exceptions, all the perſons who ſat. were eldeſt ſons of Peers, 
although it is needleſs to trouble your Lordſhips with entering here into 
a detail of their genealogy. | 


It is unneceſſary however to dwell any longer upon this branch 


or the argument. The Nature and Conſtitution of the Scottiſh Par- 


ing facts. 


liament, and the whole Statutes with regard to it, fully prove, that 
EVERY vaſlal holding lands immediately of the Crown, had not on- 
ly a right, but was expreſsly bound to give his attendance there. The 
exceptions introduced by the ſtatutes 1457 and 1503, confirm this 
in the ſtrongeſt manner, without there being the leait idea of any ex- 
eluſion of the eldeſt fon of a Peer, providing he had the requiſite quali- 
fication in lands. From all this, therefore, their right to fit there may 
be concluſively inferred ; but, to remove every poſſible doubt, your 
Lordſhips have the invincible evidence of their having actually fat in 
Parliament, from as far back as any Rolls of Parliament are extant, down 
till after the acceſſion of James VI. That they fat there in virtue of 
freeholds which they poſſeſſed in their own right, is fully eſtabliſhed by 
the Record of charters ; and therefore, upon the whole, the Petitioner 
humbly conceives he has completely proved that the Eldeſt Sons of Peers 
had not only a Right, but did, de facto, exerciſe that right, by actually 
ſitting in ſucceſſive Parliaments, from the earlieſt times of which any 
record or authentic account is preſerved, during the hole of the period 


now under conſideration. 


Having, 


(0297) 


Having, as he humbly hopes, eſtabliſhed this, the Petitioner ſhall Szcow P- 
now proceed to the ſecond Head, and which reſpects the Period between ge 587 
1587, and the treaty of Union in 1707. N 

Under this Head, as has been already done under the former, the 
Petitioner ſhall begin fret with nen the Statutes, and, in the next 
3 the uſage and practice. 

With regard to the Statutes, the firs! which ocouty is the well known 
* 1587, c. 114. which has for its title, The commiſſioners of ſmall Sraroras. 
* baronnes, and freehalders, hes vote in parliament.” 

This act, in the firſt place, recites, that, ** confidering the ate of his i 
« Heineſſe parliament, halden at Linlithgow, the roth December, the 
„ zeir of God 1585 zeirs, makand mention, how neceſſar it is to his 
« Feineſſe, and his eſtaites, to be trewly informed of the needes and 
« cauſes pertaining to his loving ſubjectes in all eſtaites, ſpecially the 
© Commones of the realme; and remembring of ane gude and lovable 
« acte made by his Heineſſe progenitour, King James IL. of worthy 
« memory, in the parliament halden at Perth the iſt March, the year 
„of God 1427 zeirs, anent the commiſſioners of ſmall barronnes in par- 
« liament : That his Majeſty, and his ſaid eſtaites, would ratifie and 
“ appreeve the ſame to have full effect, and to be put to execution in 
c time cumming ; and of new ſtatute and ordain, for the mair full 
explanation of the ſame act, and certaine execution thereof, that pre- 
*. cepts ſuld be directed foorth of the chancellary, to ane barronne of 
ilk ſchire, firſt, To conveene the freehalders within the fame ſchire 
« for chuſing of the commiſſioners, as is contained in the ſame ace; 
„ Quhilkes commiſſioners, being anes choſen, and ſend to parliament, 
'© the precepts of parliament for conveening of freehalders, to the effect 
© foreſaid, to be directed to the laſt commiſſioners of ilk ſchire, 
quhilkis fall cauſe chorſe twa wiſe men, being the Kingis freehalders, 
<« reſident indwellers of the ſchire, of gude rent, and weel eſleemed as 
« commiſſioners of the ſame ſchire, to have power, and to be autho- 
riſed, as the act proports, under the commiſſioners ſeale, in place of 
ws Ws ſchireffes ;. And hat all ſrechalders of the Ki ing, under the degree 
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's of prelates and lords of parliament, be warned be proclamation 10 be 
« preſent at the chooſmg of the ſaid commiſſioners, and nane to have 
* wort in their election, bot fit as hes fourtie ſhilling land in free ten- 
. nendry, halden' of the King, and hes their actual dwelling and reſi- 
* dence within the ſame ſchire ; Quihilk matter being remitted be the 
“ ſaid eſtaites, conveened in the ſaid parliament, at LZinlichgow, to the 
will and good. conſideration of our ſaid Soveraine Lord, to do and 
* ordain therein as his Heineſſe ſould think maiſt PENG and requi- 
* ſite betwixt and his nixt parliament.ꝰ 

The act 1585, here mentioned, remains unprinted; but the ſub- 
ſtance of it is here recited: And thereafter. the ſtatute proceeds thus: 
And now his Majeſty intending, God willing, to take ordour, for the 
« final ſettling and eſtabliſhing of that gude forme and ordour, maiſt 
< meete and expedient, to ſtand in perpetuity in this behalfe, according 
* to the effect of the ſaid act of parliament, maid at Linlithcow, in 
“ conſideration of the great decay of the ecelgſiactical ertait, and uthers 
e maiſt neceſſar and weighty conſiderations moving his Heineſſe; 
„Therefore, his Majeſty, now after his lawful and perfite age of xxi 
e zeirs compleit, fittand in plain parliament, declaris and decernis the 
© ſaid ate, made be King James the Firſt, to take full effect and exe- 
* cution; and ratifies and approvis the ſame be thir preſents : 
* And for the better execution thereof, ordains the commiſſioners of 
all the ſchireffdomes of this realme, according to the number pre- 
* ſcrived in the ſaid at of parliament, to be elected be the freehalders 
« foreſaid at the firſt head court after Michailmes zeirly ; or failzieing 
thereof, at any other time quhen the ſaids freehalders pleaſe convene 
„to that effect, or that hes Majeſty fall require them thereto : Quhilks 
* conventions, his Majeſty declaris and decernis to be lauchfull. And 
te the ſaids commiſſioners being choſen, as ſaid is, for ilk ſchireffedome, 
« their names to be notified zeitly in writte, to the director of the 
* chancellary, be the commiſhoners of the zeir preceding; and there- 
after, when any parliament or general convention is to be halden, 


that the ſaid men be 1 at the firſt, be vertew of pre- 
* cepts 


63 1] 

* cepts furth of the chancellary, or be his Hieneſſe miſſive letters or 
charges; and in all times thereafter be precepts of the chancellary, as 
c fall be directed to the other eſtaites.” 

After this, the act goes on thus: © And that all freebalders be taxed 
« for the expences of the commiſſioners of the ſchires, paſſing to parliament, or 
« general councelles, and letters of poynding or horning, to be direct for 
«© payment of the ſummes taxt to that effect, upon ane ſimple charge of 
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* ſex days warning allanerly; and that the ſaid commiſſioners autho- 

“ riſed with ſufficient commiſſiones of the ſcheriffdomes, fra quhilk they 

& cum ſealed and ſubſcrived with ſex at the leaſt of the barronnes and 

t freehalders thereof, fall be equal in number with the commiſſioners of 

25 burrows on the articles; and have vote in parliament and general i, 
* councelles in time cumming ; and that his Majeſtie's miſſives before ö i 
« generall councelles fall be directed to the ſaids commiſſioners, or cer- 1 
4 tain of the maiſt eweſt of them, as to the commiſſioners of burrows, 10 
„ in time cumming. And that the Lords of Councell and Seſſion, fall 4 
« zeirly derect letters, at the inſtance of the ſaids commiſſioners, for 1 
% conveening of freehalders, to chuſe the commiſſioners for the nixt . 1 


1 
2 
* * 8 


N 


% 7zeir, and making of taxation, to the effect abone written; and that 
the compeirance of the ſaids commiſſioners of the ſchires in parlia- 
* ments, or general councelles, ſall relieve the haill remanent ſmall bar- 
* ronnes and freehalders of the ſchires, of their ſuttes and preſence 
* aucht in the ſaids parliaments ; providing always that the ſmall bar- 
« rones obſerve their Ds and conditions made to his Ma- 
« jeſty.” 

And the act concludes with theſe words: Upon the quihilk decla- 
« ration and ordinance, made and pronounced by our Soveraine Lords, 
« ſittand in plaine parliament, as ſaid is, John Murray of Tullibarden 
« aſked acts and inſtruments, and David Earl of Crawfurd, Lord 
« Lindſay, for himſelfe, and in nag and behalf of uthers of the nobi- 
< lity proteſting in the contrair.” | 

It is remarkable, that a ſtatute deemed ſo 1 with . to 
the conſtitution of the Parliament of Scotland, is ſcarcely mentioned by 
the Hiſtorians who wrote near that period. Neither Calder od nor 


Jobyſton 


w% . 


s 
Jobnſton take any notice of it whatever; and all which even Arcli- 
biſhop Spoti/xvood ſays, is, In the ſame Parliament, an act was made 
in favour of the {mall barons, giving them by their commiſſioners, 


a voice in Parliaments and Conventions, with the other Eſtates. The 


* Earl of Crawford did ſtrongly oppoſe, and in name of the Nobility, 
© proteſted againſt heir receiving. That which the King intended by 
** this was, /o free the barons of their dependence upon noblemen, and have 
&* the e/tates more particularly informed at their meeting, of the abuſes in the 
& couniry, But ſo far was he from obtaining theſe ends, as, to the con- 
« trary, they did work him great buſineſs in all the enſuing Parliaments.” 
Lord Kaimes, after remarking, that the Reformation, as it almoſt ex- 
tinguiſhed the Prelates, greatly increaſed the power of the Nobility, and 
that the only remedy was to revive the Act of Parliament 1427, ſays, 
“The ſurpriſe is, that a majority was found among the Nobility, to 
* countenance a regulation, which behoved remarkably to abridge their 
“ authority. It appears from the flatute, which is the 114th Parlia- 
* ment 1587, that great oppoſition was made. The attendance of the 
&« ſmall barons in parliament, was ſo thoroughly in diſuſe, that they could 
not now think of reſuming as a privilege, what they had ſo long been 
* exempted from as a ſervice. But it had all along been eſteemed the 
“ perogative of the crown, acknowledged in every ſtatute relating to 
the Parliament, that the King might call by ſpecial writ, any of his 


Vaſſals to attend the Parliament, notwithſtanding their exemption. 


* Probably this was the means made uſe of by the King's Miniſters to 
“ gain the end propoſed ; the Nobles would be told, that if they voted 
4 againſt the regulation, the King would uſe his privilege of calling to 
* Parliament, a number of his ſmall vaſſals, ſufficient to overbalance the 
4 Nobility. As this is merely a conjecture, it is ſubmitted to the judge- 
“ ment of others. One thing is certain, that the act 1427 was revived, 
and the ſmall barons ſent repreſentatives to Parliament from that pe- 
„ riod downwards.” | | © 
Without meaning at all to detract from the merit of his Lordſhip's 
conjecture, it ſeems not unlikely, that the Nobles had another vicw in 
oppoling this meaſure. 


While 


ö 
\ While matters ſtood upon their former footing, although the leſſer 
barons might be rouſed and excited to come upon any uncommon and 
extraordinary conjuncture, as they had been in 1555, and in 1560; 
yet it was eaſy to ſee, that while a// had the right, and were to come at 
their own- expence, they would rarely exerciſe that right; and would 
; conſequently, upon all ordinary occaſions, leave the power in the hands 
of the Great Barons. At the ſame time, the leſſer barons had ſo greatly 
multiplied, and had begun to diſcover ſuch a diſpoſition, to ſtand 
forth in ſupport of their civil and religious liberties, that things were in 
ſo different a ſituation from what they had been in 1427, that the 
preſence of repreſentatives paid by their conſtituents, might be obtain- 
ed, while it would have been impoſſible to ſecure any tolerable atten- 
dance from them in any other way. It could not require any extraor- 
dinary ſagacity to perceive this; and therefore, the motives of the 
Nobles, in wiſhing the law to ſtand en its former footing, ſeems ſuf- 

ficiently obvious. | 8 

Whatever be in this, however, there certainly is not a fingle word in 

the Statute, which even points at placing the eldeſt ſons of Peers in a 
different ſituation from what they were before. If, when poſſeſſing 
lands as Vaſſals of the Crown, they had a Right to fit in Parliament be- 
fore this time, there does not occur any thing in the Act taking away 
that right, or putting them in a worſe condition. Indeed, it ſpecially 
refers to and revives the prior act 1427; and as it has been clearly 

ſhewn, that the ſaid act 1427 did not diminiſh their right, but that on 
the contrary. they enjoyed and exerciſed it from that time downwards, 
ſo neither can it be ſuppoſed, that the Statute now in queſtion, meant to 
make the ſmalleſt change 

This Statute directs a precept furth of the Chancellary, to convene 

the Freeholders for chooſing commiſhoners, as is contained in the ſame 
Act 1427. It ordains ALL Freeholders of the King, under the degree of Pre- 
laies and Lords of Parliament, to be preſent at the chooſing of the ſaid 
Commiſſioners. It ordains ALL Freebolders to be taxed for the expence of 
the Commitſioners ; and it provides, that the compearance of the ſaid 
Commiſſioners /all relieve the hail remanent Freehalders and Small Barons 


FE. of 


(3) . 
| 7 the rid Aires, V their ſuits and preſence aucht in the. fait Parlia. 
ments. 

Thus, there is not only a moſt . 3 to the Ac 142 7, 
but in every. part, there is conſtant mention made of ALL Freehbold- 
ers under the degree of Prelates and Lords of Parliament, without 
any other diſtinction or exception whatever. That the eldeſt fon of any 
Baron, whether greater or leſſer, did not come under the deſcription of a 
Prelate or Lord of Parliament, is. indiſputably clear; and therefore, when 
holding lands in their own right immediately of the Crown, they aſ- 
furedly fell under the denomination of Freebolders of the: King, as expreſſed 
in this Statute. Indeed, it is utterly inconceivable, that there could have 
been any purpoſe or intention of excepting them; and if there had, ſurely 
in place of being left to implication, it would have been expreſſed in 
terms the moſt explicit and unambiguous. That they, at :hat time, had 
this right, has been fully ſhewn ; and, if this Statute could have meant 
to deprive them of it, your Lordſhips will conſider, whether it would. 
| Pave been in the terms in which it is expreſſed. It ncither was the in- 
tereſt, nor could it be the view of the young King, then hardly of age, 
to irritate a powerful Nobility, by encroaching upon the then acknow- 
 tedged rights of their eldest ſons ; and therefore, the idea of excluding 
them, has as little ſupport from probability, as it has any foundation in 
the words of the Act of Parliament. | 

This Act, after enjoining the Freeholders to be preſent at the chooſing 
of the ſaid Commiſſioners, adds, And nane to have voit in their 
election, but ſik as hes fourtie ſhilling land in free tenendry, halden 

Hof the King, and hes their actual atvelling and * dence within the ſame 
% {chire.” | 

It was judged 1 to ſix the qualiſication entitling a Freeholder 
to vote in the Election of Commiſſioners ; and accordingly, it was or- 
dained to be a fourtie ſhilling land in free tennendiy, halden of the King. 
Indeed, this was the only material alteration made by this Statute Upon. ; . 
the ACt 1427. | 

As to the requiring the. Electors, to have their actual awelling and 


refedence within the ſame Shire, this clauſe of the Act was not altered by 
Diruse, 


( 35.) 


Dituse, but was PR repealed by an oils Act of Parliament Unprintec 


in 1669, which is in theſe words: Foraſmuchas diverſe queſtions _ Ages coy 


have ariſen in the Election of Commiſſioners from the Shires to the 
« Parliament, whether ſuch Heritors and others, who, be law, are ca. 
« pable to vote in the Election of Commiſſioners, or to be elected, be- 
e ing non- reſidenters within the Shire, ſhould be admitted as capable 
to vote in the Election, or to be elected; for clearing whereof his 
« Majeſty, with advice and conſent of his Eſtates of Parliament, finds: 


© and declares, that non-reſidence ſhall not be an exception why any 
« otherwiſe capable may not vote in the Election, or be elected Com 


“ miſfioners.” 

Before quitting this Act 1587, the petitioner will beg leave to ſug- 
ceſt one farther remark upon it. After mentioning that the compear- 
ance of the Commiſſioners ſhall relieve the other Barons and Free- 
| holders of the Shires from their attendance, it adds, Providing al- 
« ways that the Small Barons obſerve their promiſes and conditions made 
fo his Majeftie.” And then follows, © that upon the quhilk declara-- 
tion and ordinance made and pronounced by our Soveraine Lord, ſit- 


«< tand in yu Parliament, John Murray of Tullibardan gu atts and 


* imflruments.” 
From this it ſeems obvious, that the Act had proceeded in conſequence 


of an application from the Leſer Barons, to be relieved of their obli- 
gation of attendance in Parliament, upon their obſerving certain 
promiſes and conditions made to his Majefly, which could be no other 
than their engaging to ſend Commiſſioners, and to bear their expence : 
And if this was the caſe, there ſeems to be ground for believing, that 
the Ac proceeded-leſs from any views of policy in the King, than from 
a propoſition on the part of the Leſſer Barons, to obtain upon theſe 
terms, relief from a burden which, by law, might otherwiſe be im- 
poſed on them. Indeed this is confirmed by the remarkable ſilence of 
Hiſtorians reſpecting this event; and it is not a little ſingular, that tie 
King himſelf, in his Bafflicon Doron, written but a few years afterwards, 


and wherein he ſpeaks fully of the Scottiſh Parliament, takes no notice 


whatcver of the change introduced by this Statute. | 
The 


AA 1597, 


C. 276, 


— 
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The next 1 Statute with alpen to Parliament, is the At 1597. 
c. 276, by which it was enacted, That na Barronnes be received as 

“ commiſſhoners for any ſheriffdome within this realme, at any Parlia- 
0 ment, to be halden hereafter, except the ſaid Barrones bring and pro- 
duce with them ſufficient commiſſiones, granted to them in ane full 
convention of the haill Baronnes of the ſaid ſchireffdome.” 
Here, your Lordſhips ſee, it is the Haill Barronnes, without any ex- 
ception ; and in an Act paſſed in the very ſame Parliament, intitled 


25970. 291.“ An Taxatton to be granted to the King,” the preamble of it ſets forth, 


that the Eſtates of Parliament had freely offered and granted to his Ma- 


jeſty an taxation of 200, ooo merks, to be paid by the haill /eges of 


the realme, in form as follows: 100,000 merks by the Spiritual Eſtate, 
66,666 merks, 8 s. 10d. by the Barons and Freeholders, and 3 3.333 
merks, 4 8. 6 d. by the Burghs. 

The Act then goes on to direct the execution, W mode of "REPAY 
from the different Eſtates, the then allotted proportions of the Tax, firſt 
from the Prelates; then, And for the Baronnes and Freeholders part 


“of the ſaid taxation, that letters be direct, charging all and ſundrie 


< ſcheriffes, ſtewards, bailies, their deputes, and clerks, that they, and 
c ilk ane of them, within the bounds of their offices, raiſe and uplift 


the ſumme of 405. of every pound land of auld extent, by and within 


* the bounds of their juriſdichion; and in-bring and deliver the ſame to 
the Collector General, betwixt and the 15th day of March, quhilke is 
e the term of payment of the ſaid taxation, under the paine of rebel- 
„lion, &c. and for their (the ſheriffs, &c.) reliefe, that letters be di- 
rect, charging all and ſundrie Earles, Lords, Barronnes, and Freehal- 
dera, to make payment and deliverance to the ſaid ſcheriffs, ſtewardes, 
“ bailies, and their deputes and clerks, ilk ane of them for their awin 
parties, for the ſum particularly abone written of everic pound land 4 


* auld extent pertaining to them.” 
It cannot be doubted, that at the period when this Statute was paſſed, 


there were many eldeit ſons of Peers of Scotland, who in their own 


right poſſeſſed extenſive eſtates ; and yet if they were not comprehend- 


ed under the words Barronnes and V. VERIO, it would follow, that 
| | | they 


'( . 


they could not be Gad at ul The ſum of 40 8. was to be levied 
of everie pound land of auld extent, without any exception; and as 
the eldeſt ſons of Peers were neither Earls nor Lords of Parliament, they 
neceſſarily fell under ths other eee viz. that of Barons and Free- 


Balders. 


The very ſame obſervation applies to the Act of Taxation 16 3% * Sz 3. 


0. 1, which provides, that there ſhall be uplifted of everie pound land” 
“ of old extent within this kingdom, pertaining to Dukes, Marqueſſes, 
« Earles, Viſcounts, Lords, Barons, and Freeholders, and feuars of 
„ his Majeſtie's 264k land, the ſum of thirty ſhilling money, 
cc &c. 12 | 


The next Statute is the Act 1661. c. 35. intituled “ Act concerning Aa 1661, 
ce the Election and Charges of the Commiſſioners from Schires to the Par- 35: 


* liament :” and which, after ſetting furth, that divers debates had oc- 
curred concerning the perſons entitled to elect and be elected Commiſ- 
ſioners of Schires to Parliament; and that it was neceſſary the ſame 
ſhould be cleared for the future: It ſtatutes, enacts, and declares, 
© That beſide all heritors, wha hold a fourty ſhilling land of the King's 
« Majeſty in capite, that alſo all heritors, liferenters, and wadſetters, 
& holding of the King, and others, who held their lands formerly of the 
* Biſhops or Abbots, and now hold of the King, whoſe yearly rent 
„ doeth amount to ten chalders of victual, or one thouſand pounds, 
(all feu duties being deducted), /ball be, and are capable to vote in the 
&« election of Commiſſioners of Parliaments ; and to be elected Commiſ- 
e ſioners to parliament, excepting ane rom this act, all Noblemen and 

* their vaſſals.” 

In order to explain what perſons the Legiſlature here comprehended 
under the word Noblemen, it will be proper to lay before your Lordſhips 
an unprinted AQ, paſſed in the very next year, in the Parliament 13th 
May 1662, and which 1s intituled, At for ſettling the orders in the Par- 


lament Houſe. 


It in the firſt place appoints, * That all Members of Parliament, do AR, rt 


e preciſlie keep the Dyets of Parliament, under the paines following, 
« viz, each Nobleman and Biſhop, for each Dyet's abſence without leave, 
K | % twelf 


May 1662. 


«c 


(0 


cc 


(8) 


: twwelf pund Scots; each Baron fix punds ; and each Burges three punds 


and that they pay the juſt half of their Penalties for each Dyet they 
come in. /ero, after the calling of the rolls of Parliament.” 

After this, it ordains, That none be admitted to ſtay in Parliament, 
but the Ordinar Members of Parliament, viz. the Archbiſhops and 
Biſhops, Noblemen, Officers of State, Commiſhoners from Shires and 


Burrows, and the Clerk of Regiſters, deputes and ſervants employed 


be him, to ſerve in the Houſe : And, beſides theſe, admittance is 
allowed to the Elde/t Sons and Appearand Airs-male of Noblemen, to the 


Senators of the College of Juſtice, to the Knight Mariſhall, to the 


Uſhers, to the Lyon, to the Juſtice Depute, to the King's Agent; 
one ſervant allowed to the Lord Chancellour, two to the CH, 
two to the Mariſhall, and one to the Advocat.“ 

The Act then proceeds thus, © And it is ordered, that none Poeten 
to ſit upon the Banſhes ſave the Nobilitie and Clergie; that the Officers 
of State ſit upon the ſteps of the Throne; that the Commiſſioners of 
Shires and Burrows ſit on the furmes appointed for them; that Noble- 
men's Eldeft Sons and Airs aforgſaid, fit on the lower bainſhes of the 
Throne; that the Lords of the Seſſion fit at ane table, which is to 
ſtand betwixt the Throne and the Commiſſioners from burrows.” 


Another Act In another unprinted Act, paſſed the very ſame day 13th May 1662, 
intituled, Ad concerning Members of Parliament who do not attend, it is 


13th May 
1662 


«c 


cc 


C6 


cc 


40 


6«c 


cc 


«c 


cc 


I 


«c 


ſet furth, that it being moſt neceſſary, * That all Members of Parlia- 


ment, ſhould, according to their alledgeance and duety, attend and 
keep the meetings of the Parliament; therefore the King's Majeſty, 
with the advice and conſent of his Eſtates of Parliament, hath ſtatute 
and appointed ; and accordingly, doth hereby require and demand, 
all Archhiſhops, Biſhops, Neb/emen, Commiſſioners of Shyres and 
Burrowes, to come and attend his Majeſtie, or his Commiſſioner in 
the meetings of this preſent Parliament, and in all ſucceeding Parlia- 
ments, certifying, all ſuch as without a lawful excuſe, tymely repre- 
ſented, and admitted be his Majeſtie, or his Commiſſioners, ſhall, 
after the twentie ſeventh day of May inſtant, be abſent from this 


Parliament, or who, in any ſucceeding Parliaments, ſhall be abſent at 
* 


f 


60 the Dyow, to, be ee be his Majeſtie, they ſhall be lyable unto, 
and incur the paines and penalties following, viz, each Archbiſhop, 


« Biſhop, and Nobleman, the ſume of twelve hundred pund Scoys, each 


« Commiſſioner of Schires, the ſume of ſix hundred pund Scots, and 
« each- Commiſſioner of Burrowes, the ſume of two hundred pund 
1 Scots; ; which Penalties, are preſentlie to be raiſed, and Letters of 
« Horning and Poinding are hereby ordained to be direct for payment 
of the ſame to his Majeſtie's Theaſurer, or depute Theaſurer.“ 

Theſe two Acts very clearly ſhew, what perſons were meant by the 
word Noblemeniin the Statute 1661. c. 35. The Act for ſettling the orders 
_ of the Parliament Houſe, expreſsly diſtinguiſhes between Noblemen them- 


ſelves on the one hand, and their e/de/? ſons and appearand airs-male, on 


the other, and aſſigns a ſeparate place for theſe laſt, while the Noblemer 
themſelves, have the Benches appropriated to them and the Archbiſhops 
and Biſhops. In like manner, the other Act enforcing attendance, 
mentions the penalty upon a Nobleman, as being a conſtituent Member 
of Parliament, and could not poſſibly comprehend any others but thoſe, 
who, in virtue of being actually Peers at the time, had a ſeat in that Aſ- 
ſembly. 

It is true, that the eldeſt as well. as the younger ſons of Peers, 
have a certain precedency; and the eldeſt ſons of the higher orders of 
Nobility, have, by courieſy, the title of Lord. Indeed, the younger 
ſons of Dukes and Marquiſſes, have alſo the fle of Lord; but this 
was never ſuppoſed to give either the one or the other any of the le- 


gal rights of Peerage. As Sir William Blackſtone remarks, © The eldeſt pj, cn; 


« ſons of Peers of Great Britain, though frequently titular Lords, are on/y 5 3 3 


* E/quires in the Law, and mult ſo be named in all legal proceedings.“ 
In ſhort, a title given by mere courteſy, or a precedency given from 
pure deference and reſpect, was never imagined to confer any of the 
legal rights of Noblemen, as an eſtabliſhed order in the Community. 
Even, therefore, if the meaning of the Legiſlature had not been fully 
explained by the ſubſequent Acts, paſſed in the very ſame Parliament, 
it would have been impoſſible to ſuppoſe, that under the word NoOle- 


ven, any other than actual Peers were included; and indeed, it would 
have 
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have been extraordinary, if, in a Statute paſſed for the © very purpoſe of 


0 40 8 ; : 


removing all doubts upon a ſubje&, ſhould, with regard to a very con- 
ſiderable order of men in the State, have employed a word which left 
their right juſt as doubtful as it was before. At the fame time, every poſ- 


| fible doubt is removed by the Act paſſed I 3th May 1662, which, in the 


firſt place, uſes the term Noblemen, in the enumeration of the Ordinary 
Members of Parliament; and, in the next place, expreſsly mentions the 
Eldeſt Sons of Noblemen, in contradiſtinction to Neblemen themſelves. The 
term Noblemen, is uſed as ſynonimous to Lords of Parliament, in the Act 
1 587; ; and the Eldeft Sons of - Noblemen are ee e as altogether a _ 
ferent order. 

It thus being clear, that the eldeſt ſons of Peers were not com- 
prehended under the exception of Noblemen and their vaſſals, in the 
Statute 1661 ; ſo, on the other hand, it follows, that they muſt have 
been comprehended under all Heritors holding a 40 f. land of the King 
in capite, upon whom the AQ confers the right of voting. 

Farther, the Act introduces another qualification in favour of perſons 
holding lands of the King, of the yearly rent of 10 chalders of victual, 
or 1000 l.; and in this clauſe alſo, the Legiſlature uſes the general com- 
prehenſive words of ALI. Heritort, Liferenters, and Madſetters; ſo that, up- 
on the whole, it does not ſeem to admit of diſpute, that the eldeſt ſon of 
a Peer, if he poſſeſſed this new qualification, was under this Ack, en- 
titled alſo to vote with the reſt of the Freeholders. | 

Leaving, therefore, the ſtatute 1661, the next that occurs, is the AR 

1681. c. 21; whereby the qualification was altered from 10001, of real 
rent, to 400 l. of valued rent; and further, directions were given not 


only for making up rolls of the Freeholders in all the different counties, 


but likewiſe aſcertaining the manner in which any queſtions ariſing 


with regard to the . of Freeholders ſhould be deter- 


mined. 


As this. Statute is not only well known, but of conſiderable length, 
and contains a variety of clauſes which have no relation to the pre- 
ſent queſtion, ſo it would be improper to recite it here. Your Lord- 


ſhips attention however may be requeſted to the following particulars. 
After 


(4 F 


- After ſetting forth the great delay in the diſpatch of public affairs in Par- 
liament; and Convention of Eflates, occaſioned by the controverted Elec- 
tion of Commiſſioners for Shires, it“ ſtatutes and ordains, That none 
& ſhall have vote in the Election of Commiſſioners for Shires, or Stew- 
&« arties, which have been in uſe to be repreſented in Parliament and 
“ Conventions, but thoſe, who at that time ſhall be publicly infeft in 
property or ſuperiority, and in poſſeſſion of a forty ſhilling land of 


« old extent, holden of the King or Prince, diſtinct from the feu- duties, 


in feu-lands, or where the ſaid old extent appears not, ſhall be infeft 
L in lands liable in public burden, for his Majeſties ſupplies, for four 

* hundred pounds of valued rent, whether kirklands, now halden of the 
„King, or other lands holding feu, ward, or blench of his Majeſtie, as 
« King or Prince of Scotland.” 

This ſtatute, like all the former, is perfectly general and comprehen- 
five, and by declaring, that none ſhall have a right to vote, but thoſe poſ- 
ſeſſing a forty ſhilling land of old extent, or four hundred pound of va- 
lued rent; it equally declares, that all thoſe /hall have a vote who are 
poſſeſſed of ſuch qualifications. It may likewiſe be remarked, that 
the Act contains various reſtrictions and exceptions, particularly rela- 
ting to the objection of minority; and had it then been ſuppoſed or 
underſtood, that the circumitance of being the eldeſt ſon of a Peer 
formed any objection, there cannot be a doubt that it would have been 
carefully mentioned by the Legiſlature. This ſtatute, therefore, in- 
ſtead of excluding, clearly comprehends the eldeſt ſons of Peers, poſſeſs- 
ing the qualiſications thereby required; for it confers the right of vot- 
ing upon al! Freeholders i: a certain extent of Fan, without any 
ſuch exception. 


From this time, down to the Union, there is no ſtatute making a Condulcs 

the Sta- 

variation, either with regard to the rights of thoſe entitled to be elected, tes of bi 
or entitled to vote in the election of Members to the Parliament of Period. 


Scotland. And having thus brought under your Lordſhips view all 


theſe various ſtatutes, from 1587 down to the period when the Scottiſh 
L Parliament 
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(4) 
Parliament ceaſed to-exiſt, the Petitioner, before proceeding. farther i in his 
argument, will humbly requeſt you to look back, and to conſider whether 
in all, or in any of them, there be any enactment, or any expreſſion, 
which can tend in the leaſt to ſupport the idea of the Eldeſt Sons of 
Peers being a proſcribed claſs of perſons, denied and deprived of this 
moſt important right of ichen * or en elected members . 
Parliament. 


That before the Act 1587, they not only poſſeſſed, but did actually 
enjoy and exerciſe the right of ſitting in Parliament as immediate Vaſ- 
ſals of the Crown, has been already demonſtrated by the moſt irre- 
fragable evidence; and it is not eaſy to ſuppoſe that they could be diſ- 
franchiſed of ſo honourable and valuable a privilege without ſome ex- 
preſs and ſolemn Act of the Legiſlature. Is there, however, any for- 
feiture of their right to be diſcovered either in the Act 1587, or in 
the Act 1669, or in that of 1681? No ſuch thing is to be found, ei- 
ther in the expreſs enactments of theſe ſtatutes, nor to be gathered 
from them by conſtruction or implication. Indeed had ſuch an idea been 
entertained by the Legiſlature at any of theſe periods, it would have 
been declared by them in open and explicit terms, and not left to dark 
and doubtful interpretation. On the contrary, theſe ſtatutes do all and 
each of them, clearly and evidently comprehend the eldeſt ſons of Peers, 
under the juſt and legal deſcription of Freebolders of the Crown, en- 
titled to ele# and to be elected repreſentatives to Parliament. 

If thoſe who oppoſe this claim ſhall affirm, that the right which it 
muft be acknowledged the eldeſt ſons of Peers did once poſſeſs, was ta- 
ten away by law, let them point out that law, or that ſtatute, -which 
impoſed ſo unjuſt and ſo ſevere a forfeiture, Let them explain thoſe 
circumſtances which could warrant ſuch a deprivation ; and let them 
fay by what authority, and at what period, that right was taken away. 
Mere aſſertion, unſupported by evidence, will not be liſtened to by 
your Lordſhips; and the Statutes, in place of furniſhing any aid to 
their plea, afford the moſt ſatisfactory proofs, that it was neither the in- 
tention, nor the view of the Legiſlature, to ſtrip the eldeſt ſons of Peers 


(43 Y 


of 4 hep nor to place them in a worſe tuation than any other 
Val of che Crown. 


It having 45 been W that there is nothing in the Statutes during II. Usa and 
this period, either taking away or making any variation upon the rights . ke 
of the Eldeſt Sons of Peers to elect or to be elected Repreſentatives to _ 
Parliament, the next object of attention is the Uſage and Practice; and 
as it has been alleged that from the period when, by the Act 1587, a 
Repreſentation of the Leſſer Barons was eſtabliſhed, there is no inſtance 
to be found of an Eldeſt Son of a Peer being elected to Parliament, ſo 
the Petitioner muſt take the liberty of inquiring, in the jr place, how 
far there is any ſufficient Evidence of this alleged Dicuse; and, in the 
- fecond place, how far that Dzisuse can be reaſonably accounted for, ſo 
as to r any ſuppoſition of the right itſelf having deen taken a- 

Way. 

With regard to the evidence of this alleged Di/a/e, it, in the e place, 3 5 
merits particular attention, that although from 1587 to the year 161 * how far 
there were no fewer than even Parliaments held by James VI., yet the 28 88 
ro hole rolls of theſe Parliaments are loſt, or at leaſt have not yet been 
diſcovered. During the remainder of this reign, only three Parliaments State of the 
were held, one in 1612, another in 1617, and a third in 1621. Oc 7 — 
theſe, the rolls ſtill remain; and there is not mentioned in comme. thi 
name of any of the eldeſt ſons of Peers. | 

During the reign of Charles I. there is extant only the roll of the 
Parliament held 18th June 1633 ; and in it no eldeſt ſon of a Peer is 
mentioned. Indeed it was only a Seton, or continuation of the Parliament 
which had been called by him in 1628, and therefore the roll may be- 
incomplete. The Parliaments 1638 and 1640 were called indeed by 
| Royal authority ;\but the whole Acts paſſed in them were, at the Re- 
ſtoration, reſcinded, and no rolls nor minutes of their proceedings re- 
main, Another Parliament was called in 1644, and continued by dif- 
ferent ſeſſions till 1646 ; and in 1648, a Parliament was held, of which. 
there were three . held in. that and the following year, 1649; 

but 
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but theſe Parliaments met without Royal. anther and no rolls nor re- 


cord of their proceedings remain. : 
In the reign of Charles II. three Parliaments were held, one in 1661, 


another in 1669, and a third in 1681. Of the ir of theſe there were 


three ſeſſions, one in 1661, another in 1662, and a third in 1663. Of 


the /econd Parliament there were four ſeſſions, one in 1669, another 
in 1670, a third in 1672, and a fourth in 1673. Of the bird Parlia- 


ment, held in 1681, there was only one Seſſion. Beſides theſe Parlia- 


Trom Revo- 
lution to U- 


nion. 


ments, there were three Conventions of Eſtates, one held in 1665, 
another held in 1667, and a third in 1678. Of all theſe Parliaments 
and Conventions, the rolls remain ; and there does not occur in any of 
them the eldeſt ſon of a Peer. 1 

In the reign of James VII. there was only one 8 of whick 
there were two Seſſions, the one in 1685, and the other in 1686; 
and of both theſe the rolls are extant, but do not mention any eldeſt 
ſon of a Peer. 

During the reign of William * Mary, the Convention * Eſtates, 
held upon 14th March 1689, was upon 5th June that year, declared a 
Parliament. It was continued, for no fewer than ven n Sethons, 
and till after the acceſſion of Queen Anne. 

During the reigo of William and Mary, there were 1 Seſſions, 
one 5th June 1689, a /econd 25th April 1690, a third 3d EE 
1690, and a fourth 18th April 1693. 

After the death of Queen Mary, King William continued the ſame 
Parliament, which held a %% Seſſion, gth May 1695, a „th Seſſion 
8th September 1696, a /eventh Seſſion 19th July 1698, an eighth Seſ- 
ſion 21ſt May 1700, and a ninih Seſſion 29th October 1700. 

After Queen Anne came to the throne, ſhe continued the very ſame 
Parliament, which held a z7exzþ Seſſion gth June 1702; but in 1703 


The called a new Parliament, which met 6th May that year, held a /e- 


cond Seſſion 16th July 1704, a third Seſſion 18th June 1705, and a 


fourth Seſſion 3d October 1706. This Parliament concluded the 


Treaty of Union, and was the La/t Parliament of Scotland. Of all theſe 


Parliaments, the rolls reme in, and no eldeſt ſon of a Peer occurs in them. 
Thus. 


Thus, from the period of the Reforation down to that of the Refult of 
Evidence 


Union, there were no more than fix Parliaments, only three in the from Rolls. 


reign of Charles II., only one in the reign of James, only one in the 
reign of William, and only one in the reign of Queen Anne. Al- 
though, therefore, the rolls of theſe Parliaments remain, and contain 


not the name of any Peers eldeſt ſon, yet it will be kept in view, that 


there were only fix General Electiont; and with regard to the pe- 
riod before the Reſtoration, it has been already ſhewn, that the rolls 
of only four of the Parliaments remain; the rolls of all the other #wvetve 
Parliaments; which were held during that period, being now loſt. In 
ſhort, during a period of no leſs than one hundred and twenty years, 
which paſſed between 1587 and 1707, although there were le nt one 
Parliaments, yet the rolls * only ten of them are extant at the preſent 
. 

When it thus appears that more than one ic half of the rolls of the Par- 
laments held during this long period, are now loft, your Lordſhips 
will conſider, whether the circumſtance of the name of no Peer's 
eldeſt ſon being found in thoſe hat remain, can be held ſufficient 
to prove, that during all that period, they never once exerciſed their 
right. The diſaſters which have befallen our public records, and 
the confuſion in which they long remained, are well known. Since 


they have been removed to a place better fitted for their reception and 


preſervation, they have come to be more carefully examined, and 
valuable documents have been recovered. Within: theſe few: weeks, 
there have been found the rolls of the Parliaments 1567 and 1568, 
which had been thought to be loſt. Each of theſe, affords inſtances of 
the eldeſt ſons of Peers fitting in Parliament; and other rolls may yet 


make their appearance, by which the ſame fact may be farther eſtabliſhed. - 
In ſhort, in ſo defective and incomplete a fituation of the rolls, 


there does not ſeem any reaſon for holding it a ſufficient proof of 
the alleged diſuſe, that in the rolls which remain, it happens, that 
the eldeſt fon of a Peer is not to be found. Indeed, when it is 
conſidered that there is no evidence of the right itſelf being talen away ; 


fo, unleſs the contrary could be clearly ſhewn throughout every part of 
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this long period, the preſumption ſhould rather be, that they did ex- 
erciſe that right, and that their not happening to appear in the rolls 
which remain, has been occaſioned by other cauſes than any abandon- 
ment, or any forteiture of their right. 1 


Cauſes ofthe At the ſame time, if the Petitioner be not greatly miſtaken, there are a 


Die. variety of circumſtances, which may ſerve, in a great meaſure, to account 
for the eldeſt ſons of Peers en the exerciſe of their right TOO this 
period. 


The ideas and the motives of men, muſt be ones 5 the 
times in which they lived, and by the circumſtances in which 
they were placed. It is not by the opinions of our own age, that 
we can fairly judge of thoſe of an ancient and remote period ; 
but, layiug aſide our own feelings, we muſt endeavour 'to car- 
ry ourſelves back to thoſe diſtant times, and take into our view, 
the condition in which thoſe whoſe conduct we are conſidering, 
were then ſituated, the feelings which they muſt have had, and the 
motives which muſt have operated upon their minds. 

From the eager deſire for a ſeat in Parliament, which prevails in che pre- 
ſent times, it would be highly erroneous to form any eſtimate of what were, 
in that particular, the ideas of our anceſtors. It was viewed by them, as a 
burden which they were anxious to ſhun, as much as it is a privilege which 
their poſterity are ardently deſirous to attain; and it is well remark- 

Roberr/on's ed by a Celebrated Hiſtorian, © Barons ſometimes denied their tenure ; 
— uf Seot: « Boroughs renounced their right of electing ; Charters were obtained, 
A 78. containing an exemption from attendance ; and the anxiety, with 

* which our anceſtors endeavoured to get free from the obligation of 
* ſitting in Parliament, is ſurpaſſed by that only, with which their poſ- 
« terity ſolicit to be admitted there.?“ 

Various circumſtances in the ancient ſituation and conſtitution of 
Parliament, naturally contributed to diſpoſe the Leſſer Barons to view 
attendance upon it as a burden, which, on the other hand, there was 
no advantage to compenſate, In a martial age, when military enter- 


priſes were the chief qcopation's ; the civil tranſactions of Parliament 
were 
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: (a) 


Were. kate intereſting. Taxes were then almoſt unknown, and the 
framing of any laws or regulations reſpectingi property and civil rights, 


was left almoſt entirely to the Eccleſiaſtics. Even the Great Barons at- 


tended more, from its being a /ervice, which they owed to the King as 
their feudal ſuperior, and a duty, which it became their own dignity 
to perform, than from any ſhare which they took in the ordinary buſi- 
neſs that, might occur. And it need not be wondered at, therefore, 


that the inferior vaſſals of the Crown ſhould deem it a hardſhip, to be 


obliged to attend an aſſembly, in the uſual proceedings of which, 


they were ſo little intereſted, and where they felt themſelves to be of ſo 


little importance. 

This was very nearly the ſtate of Parlianient in Scotland, from the 
time when James I. aſcended the throne in 1424, till the period of the 
Reformation in the reign of Queen Mary ; of which the Statutes and 
the Rolls, defective as they are, afford ample proof. During a tur- 
bulent reign, ſuch as that of James III., or during ſome public com- 
motion, the Leſſer Barons might be excited, and brought to come to 
Parliament in unuſual numbers; but excepting upon ſuch extraordinary 
conjunctures, they were glad to decline that burden, and anxious to 
obtain an exemption from it. It was this which, in 1427, induced 
James I. to endeavour to ſubſtitute repreſentatives, in place of the perſo- 
nal attendance of the whole; and it was the very ſame circumſtance 
that made James II. in 1457, relieve all thoſe holding lands under 201. ; 
and James IV. in 1 503, exempt all thoſe holding lands under 100 
merks. Even in the reign of James III. the number of Lefler Barons 


in Parliament, never exceeded 34. In the 'reign of James IV. their 


number never exceeded 15 : And in the reigns of James V. and Queen 
Mary, they never exceeded 1 and theſe almoſt entirely the eldeſt 
ſons of Peers. 


Gradually, however, the alienation of property operated a conſider- 


able change. The exorbitant eſtates of the Great Barons came, in pro- 
greſs of time, to be ſhared out into more hands; and by proviſions to 
younger children, by partitions among co-heirs, by ſale, or by eſcheat- 
ing to the King, who gratified a number of his courtiers, by deal- 
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? Ta * 
ing them out in ſmaller portions ; theſe — Buaronics eine 46 
be divided. The leſſer Barons multiplied greatly in number, and ſoon 
advanced into a more reſpectable ſituation. In 1555, they had become 
ſo numerous and ſo conſiderable, that no fewer than 300 of them ap- 
peared, in order to oppoſe the attempt then made by the Queen Regent, 
to levy a tax, in order to maintain a ſtanding army; and in 1560, up- 
wards of an hundred, appeared in the een ee which 
eſtabliſhed the Reformation. | | 
While, however, the Inferior Barons wie ſo RE INY and, up- 
on extraordinary occaſions, could be rouſed from their inactivity, and 
excited to ſtand forth in vindication of their liberties, civil and religious, 
there were yet circumſtances peculiar to the ſituation and conſtitution. 
of the Scottiſh Parliament, which ftill prevented them from viewing 
their preſence in that Aſſembly, as of any importance, and which con- 
ſtantly led them to conſider their attendance as a grievance to be ſhun- 
ned, rather than a privilege which they ſhould Wan for, and court op- 
portunities of exerciſing. | | 
| — 1 1 In the i place, the Committee, diſtinguiſhed by the name of Lords 


tution of the of ge Ar/icles, was. peculiar to the Parliament of Scotland, and had 
Lords of Ar- * EEE. 


ticles. very ſignal effects upon its conſtitution. This inſtitution. was probably 
_ introduced about the year 1367, in the reign of David II., under the- 
COH AN 3 ; 


ol. . pretence of general conveniency ; and, by degrees, it came to be a Com- 
Oe mittee, whoſe buſineſs it was, to prepare and to adjult all matters, which 
were to be laid before Parliament. Every motion for a new law was 
firſt made there, and approved or rejected by them at pleaſure, What 
they approved was formed into a bill, and preſented to. Parhament ; 
what they rejected could not be introduced ; and, f in this manner, they 
not only directed the whole proceedings of Parliament, but were poſ- 
ſeſſed of a negative, before debate. 
There is reaſon to believe, that the King once had come to have the 
ſole right of nominating the Lords of the Articles; and although they came 
afterwards to be elected by Parliament, yet, as they conſiſted of eight 


Spiritual and eight * Lords, of eight Repreſentatives of Burghs, 
and 
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and of the eight Great Officers of the Crown, it was no difficult mat- 


ter for the King, to command, at all times, their reſolutions. Af 


terwards, in the reign of Charles I., the Temporal Peers were appoint- | 
ed to chooſe eight Biſhops, and the Biſhops, eight Peers, which ſixteen 


elected eight Knights of the Shire, and eight Burgeſſes; to all whom were 


added the Officers of the Crown; and this mode of electing them was 


converted into a fanding law, by the Reſtoration Parliament in 1663. 


It may eaſily be conceived how much ſo extraordinary an inſtitution. 


muſt have put it in the power of the King to controul Parliament, and 


how much it would neceſſarily preclude all deliberation and freedom of 


debate. Excepting for a ſhort period after 1640, it ſubſiſted, till abo- 
liſhed at the Revolution, by act 1690, c. 3; and while it did ſubſiſt, as 


Lord Kaimes well obſerves, Nothing in effect could be brought under Eee Brit. 
Antiq. p. 5 r. 


* conſideration, but by the King's ſpecial authority, 2vhich was an ab/0- 
* lute bar io all Featutes, for ſecuring the . 6 the ſubject.” 


In the e place, another . meriting attention, with dene cir- 
CUMAAance. 


reſpe& to the Parliaments of Scotland, is the Hort time which they Short fittings. | 
of Scotiſh 


Parliaments. 


continued to fit. This chiefly aroſe from that very inſtitution already men- 
tioned, of the Lords of the Articles, upon whom the whole load of the 
buſineſs was devolved; ſo that the Parliament . met the firſt day to 
chooſe that Committee; and having then adjourned, uſually met again 
only on the laſt day, to receive and to vote what were called the Conclu- 
ine of the Lords of the Articles; after which they ſeparated. 


During the reign of James VI. no Parliament continued ſitting above Bijhep Burs 
net's H.. 
a very few days ; and it was commonly upon the 4% day of their ſitting, own Tin, 


that they received and voted the conclufions of the Lords of the Articles, 7 Eli. = 


Even after his acceſſion to the Crown of England, when, in 1617, he 
paid a viſit to his native Kingdom, the Parliament which he then held 
there, met upon 17th June, and was diſſolved upon the 28th of the 
ſame month; and in that ſhort interval, likewiſe, there were but very 


few meetings. 
In the Parliament held in 1621, where 6 Articles of Perth were 
introduced, the King, fer the fir/# lime, met with any conſiderable. 
N. | oppoſition; 
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oppoſition ; and it purely aroſe from religious zeal, and from the na- 
tional diſlike to that change of eccleſiaſtical diſcipline and government, 
which he was ſo extremely defirous to introduce. Mr. Calderwood 
gives an account of their proceedings; and it furniſhes a moſt ſtriking 
picture of the ſituation, at that time, of the Parliament of Scotland. 

The Parliament met upon 25th July, when, after chooſing the 

Lords of the Articles, they adjourned, and the 4th of Auguſt being /d. 

acnly appointed to be the laſt riding day, fo, when they met, the Grand 
Commiſſioner did again affirm, that his Majeſty willed him to ſignify 
. to them, That theſe Articles being once concluded, he would urge 
2731, Ge. „ no other rite or ceremony; and therefore willed them to ſhew their 
** loyalty, by according to theſe; and requeſted them % take heed how 
they voted. No place was left for reaſoning. The promiſe made 
© to the Nobility, to have inſpection of the concluſions of the Lords of 
< the Articles, 24 hours, at leaſt, before the public voting, was time- 
“ oully remembered by one, to the end they might give their vote 
with adviſement, and not ſuddenly, as ſo many cyphers, as they 
© were like to be made, by that form of ſudden proceeding. But this 
“% motion, and all farther deliberation, was with bitterneſs repelled. Al- 
„though the five articles were different in themſelves, and the moſt 
part had ſundry opinions concerning them, yet were they huddled all 
in, one bundle, that the weightieſt might ſeem to be of no greater 
© weight than the reſt, which were leaſt reſiſted ; and ſo were read to 


„the voters.” EY 

He then proceeds, and ſays“ The Voters were d:/charged here, as at 
Perth, 7 give any reaſon for the Votes, that ſo the concluſion might 
< paſs by Number, and not by Weight of Voices. They were directed 
to expreſs their Voices by theſe Words, Agree, Diſagree. It came to 
“ pals, that the wide opening of the mouth at the ſyllable A did eat up 
* this firſt ſyllable D/, ſpecially by thoſe who ſpake with a low voice, 
* being threatened and menaced with the menacing eyes and looks of the Se- 
* cretary ; and ſo the negative was noted for affirmative, Agree for Di/- 
* agree, In calling the Roll, and marking the Votes, the diſtinction of 


< the three ſeveral Elfates was not obſerved, but the Names were promit- 
cuouſly 


( 41 ) | 
% cuouſly called, that the concluſion might be made up by plurality of 
wy Perſonal Poters, without reſpe& had to their Corporations.” 

He then goes on to complain of the Proxies for Noblemen, particu- 
larly of the Earl of Melroſe, Secretary, voting for 12wo Engliſhmen, who 
had never been in Scotland but within this half year ; and, after ſaying that 
this kind of voting by Proxies was uncouth among us, he concludes thus: 
“% When the Chancellour defired ſome, that for fear uttered not their 
e voice diſtinctly, to ſpeak out freely, the Secretary ſaid, Nay, my 
% Lord, let them alone; thoſe that will not ſpeak out, let the Clerk mark 
e them as Conſenters : and ſo were ſome of them marked, indeed. How 
e the votes were gathered, the Clerks will be anſwerable to God one day; 
* and ſome of them have already made their anſwer to the Great Judge.” 

From this account, ſome idea may be formed of the Freedom of the 
Scottiſh Parliament at this period : and although it acquired ſome Li- 


berty in 1640, by the abolition of the Bench of Biſhops, and by the 


ſtill more important abolition of the Lords of the Articles, yet this was 
but of ſhort duration; for, not to mention the ſituation of Govern- 
ment under Oliver Cromwell, both Epiſcopacy and the Lords of the 
Articles were reſtored by the Firſt Parliament of Charles II. and the 
diſgraceful ſervility and dependence of the Parliaments held during that, 
as well as the ſucceeding Reign, are too well known, to need being 
particularly mentioned, 

Although, after the Reſtoration, the Parliaments continued longer 
fitting, than in former times, yet they were ſtill of very ſhort duration. 


While they did continue, they met only once or twice in a week; and 


while the inſtitution of the Lords of the Articles did, in a great mea- 
ſure, preclude debate, the exorbitant Power of the Crown, the Tyranny 
of the King; and of his proftitute Miniſters, equalled only by the ab- 
ject meanneſs of the People, rendered the Parliament of Scotland a field 
in which merit and abilities could have no proipedt of acquiring pre. 
eminence and honour. 

After the Revolution indeed, the Convention of Eſtates being de- 
clared a Parliament in 1689, did, in the following year 1690, aboliſh 


the Lords of the Articles; but, Vom that lime, down to the Union, there 
was 


1 


was only ONE General Election in Scotland; for the Convention Parlia- 
ment continued for ferrteen years, not only during all the Reign of King 
William, but after the Acceſſion of Queen Anne, and till 1703, when ſhe 
called a New Parliament, which continued till the Union of the King- 


doms, and was the Laſt Parliament of Scotland. 


Third Cir- A third circumſtance, meriting attention, is that of the Parliament of 
eee Scotland conſiſting only of One Houſe, in which the whole Eſtates aſ- 
_ ere ſembled together, held their deliberations in common, and voted promiſ- 
into wo Ccuoully, each individual Member being entitled to an equal Voice. 
Rang No circumſtance, perhaps, contributed more to exalt the imporrance of 
the Parliament of England, than that of its being divided into Two Houſes. 
The union of the Repreſentatives from Counties, with the Repreſen- 
tatives from Burghs, formed a diſtin& Order in the State, and their ſe- 
paration from the Spiritual and Temporal Lords, drew after it the moſt 
ſignal conſequences, and may juſtly be deemed the chief cauſe of the 
high authority of the Engliſh Houſe of Commons. From their being 
a ſeparate Houſe, and from their being Deputies or Repreſentatives of 
others, they acquired peculiar privileges, roſe by degrees to their pre- 
ſent importance, and, in their progreſs, made Arts and Commerce, the 
neceſſary attendants of liberty and equality, flouriſh in the king- 
dom. | 
In Scotland again, the attempt made by James J. to introduce Repre- 
ſentatives from Shires, and to divide Parliament into Two Houfes, had 
proved unſucceſsful; and although, afterwards, James VI. eſtabliſhed Re- 
preſentation, yet he did not aim at the dividing Parliament into two ſe- 
parate bodies. They, therefore, aſſembled together, in one Houſe, and 
the Commons acquired none of thoſe privileges which would have been 
the reſult of a ſeparation, and which gave ſuch importance and autho- 
rity to the ſame order of men in the neighbouring kingdom. 

When Arts and Commerce had made but little progreſs, and when 
wealth had not yet diffuſed itſelf amongſt either the Burgeſſes or the 
Gentry, it may eaſily be figured, how little weight they would have in 
an Aſſembly, where they were eclipſed by the appearance of the 'more- 

powerful 


. : 
8 
2 
42 
fe 
Va 
4 
* 
24 
5 
54 
9 
4 
3 
E.. 
+28 
Ft > - 
# 
— 
* 
ws 
» Bug 
** 
«33 
* Xx — 
1 
=. 
5 
Y 
1 * 
* 
8 
C _ 
2 
24 
1 
* 
* 
3 
4 * 
3 
"i 
BE” 
- 
3 
_ "= 
= 
3 
Ne 
2 
1 
Ki 
3 
5 
C2 
2 
> 
A C 
4 
85014 
RY 2 
Wy > 
. 
3 
* 
1 
= 
3 
-- = 
* bis 
4 6 
21 
= 
2 
4 
5 
N. 
3 
« 787 5 
+2 
2 
Bog 
N I 
4» 
2 
WE. - 
. 8 
EB 
— . 
LS 
N 
4 
* 
55 
5 
* 
EA 
. 
. 
2 
* 
* 
Ns 
3 
-3 
* 
i 
« 
_— 
” 
5 
44 
L. 
F 
þ - of 
— 
? 
* 
N 
8 
E 
* 
* 
IS 
£25 
* 
4 
- 
= * 
27 
. 
2 
4 


3 4 
* 
"4 A 
hs 
+ 
« 3 
= 
* * 
9 
1 
* - 
« 
+, 
S2 ©. 
5 w# 
5 
0 
5 
: 
« *Se 
5 
YE 
* 
. 
* 
* 
. 
* 
"45 
WES 5 
WS 
OL FI 
52M 
85 
x 
1 
2 
92 
= 
I 
HAY 
3 
8 *y 
N 
= 
* 
”"F N 
* . 
=: 
1 
8 
% 


1 


(483 5 


powerful Nobility. It was the fervor of religious Seal, that firſt excited 
and brought the Commons of Scotland to be of any importance; but, 
even then, they were overawed and depreſſed by the exorbitant power 
of the Crown, and the great authority of the Nobles ; and theſe, joined 
with the other circumſtances already mentioned, prevented the Commiſ- 
ſioners of Shires and Burghs from attaining any conſiderable conſequence 
in the Scottiſh Parliament. After the Revolution indeed, Parliament 
came to be in a different ſituation ; but this was of too ſhort duration, 
to afford ſufficient opportunity for letting the Commons feel their con- 
ſequence, and eſtabliſh their independence. 


A fourth circumſtance, which contributed to keep the Repreſentatives p,u Cir. 
of the Commons of Scotland in a low and dependent condition, wag cunfance. 
the vaſt acceſſion of power which the King derived from his ſucceed- we m_— 
ing to the Engliſh Throne. The Reformation, by taking away ſo ma-the Union 
ny Eccleſiaſtics, had increaſed the power of the Nobles in Parliament — 
and the King, laviſh in beſtowing honours, had multiplied their num- 
ber: but, notwithſtanding all this, his eu ſituation gave him ſuch an 
opportunity of gratifying his Courtiers, and his predilection for his old 
Subjects diſpoſed him ſo much to favour them, that, with the help of 
the Lords of the Articles, he found little difficulty in commanding the 
reſolutions of Parliament; and had he wiſely refrained from attempting 
religious innovations, he probably would have met with little oppoſition 
or obſtruction to his attaining Abſolute Power. 

The great power of the King, with the additional weight derived from 
lis being poſſeſſed of the Engliſ Throne, while it gave him great au- 
thority with his Nobles, neceſſarily increaſed his influence in Parliament J 
and againſt a powerful Prince and his proud Nobles, the Small Barons 
could be of little account. | 

Even before his acceſſion to the Crown of England, James held 
the Small Barons of no conſequence ; for in his Bafilicon Doron publiſh- 
ed in 1599, he, after giving his ſon Prince Henry, advices fi with 
reſpect to the Eecleſiaſtics, and next, with regard to the Nobility, whom 
he deſcribes, “ altho ſecond in ranke, yet over farre firſt in greaineſſe 
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+5 King Domes 4e and power. He then ſays, © As to the-7hird and laſt Eſtate, which 
: = P193-@ 58 our Burghs, (/r the Small Baronnes are but an inferiour part of the 
2 © Nobility, and of their Elate,) they are compoſed, &c.“ Thus flight- 
4 ly and contemptuouſly does his Majeſty ſpeak of the Small Baronnes, as 
3 an order of men of little or no conſideration. 
. | This ſurely is not very conſiſtent with what has been ſo often 
4 and confidently aſſerted, of its being the King's intention, by the 
3 | Act 1587, to eſtabliſh an independent body in Parliament, to balance 
1 the Nobles. But theſe aſſertions are erroneous, and the truth ſeems to 
* be, that the only object which the King had in bringing them to Parlia- 
. ment, was to be trewly informed of the nee des and cauſes pertaining to his 
[ | loving ſubjettes in all Eltaites, ſpecially the Commounes of the Realme; for 
. ſo the Act expreffes it. He had no idea, that by this, he was in Parli- 
4 | > '*.*  ament to create an Independent Power; but he wiſhed to know, and to 
4 j | reheve the people from the oppreſſion of the Great Barons in the differ- 
1 1 - ent parts of the country; ariſing, as he ſays in the Bafthicon Doron, from 
b- | theſe heritable Sheriffdoms and Regalities, which being in the hands of the 
#4 great men, do wracke the whole countrie. 

42 After the reign of James, and about the middle of the laſt century, 
4 the Commons of Scotland roſe into ſome greater conſideration; but ſtill 
$ they were of little conſequence in Parliament till after the Revolution; 
3 | and the exceſſive power and oppreſſive tyranny of the profligate Charles, 
3 and his bigoted brother, had annihilated Parliamentary freedom, and had 
P well nigh extinguiſhed all ſenſe of liberty in the people. 

+ Fifth circum. Together with all theſe circumſtances, it may be remarked, in the jijib 
Bt ſtance. Few . . a a 
IJ Taxes. place, that till after the Revolution, few taxes were impoſed by the Parlia- 
3 | ment of Scotland. It was the power of Taxation, that in England gave 
5 importance to the Repreſentatives of the people; and it is the important 
. privilege of granting or of refuſing ſupplies, which at the preſent day 
5 maintains the independence of the Houſe of Commons, and is the true 
1 palladium of our excellent Conſtitution. 

„ While the military ſervice of the feudal vaſſals of the Crown 
o ſubſiſted, and a mercenary army was unknown, the Monarch, from his 
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own domains, from his profits as Feudal Superior, and from tolls and 
cuſtoms exacted from Burghs, had uſually enough to defray his ex- 
pence; and excepting in extraordinary emergencies, he never had oc- 


caſion to lay any tax upon his people. 
In the reign of James I., for it is needleſs to go farther back, a tax _—_ 
was impoſed to pay the ſum required by the Court of England for the Rev. Par: 117. 
King's releaſe ; but one payment only was actually made, and the great- 
eſt part was obliged to be remitted. He attempted another tax for the 
dower of his daughter Margaret, upon her marriage to Lewis eldeft ſon 
of Charles King of France; but he was obliged to abandon it. In 
1431 he obtained a third, to ſuppreſs ſome commotions amongſt the 
Highlanders; but how far it was made effectual, does not appear. 
In the reigns of James II. and James III. no taxes appear to have been 

impoſed by Parliament. In 1488, James IV., in a Convention: of Eſtates, 
obtained a ſubſidy of 5000 l. Scots, to defray the charges of an embaſly 
for negotiating a marriage between him and a Princeſs: of France, 
of Spain, or of England; but it would appear that he remitted, at 
leaſt conſiderable portions of it. James V. when, in. imitation of his 
uncle Henry VIII., he was about to attack the Clergy, was prevented 
by a large preſent which they gave him, beſides an annual donative of 
50,000 crowns; and in the reign-of Mary, the only tax attempted 
was by her mother the Queen Regent in I555, for maintaining a 
ſtanding army; but which, as has been above ſhewn, was reſiſted and 
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given up. 
In the reign of James VI., in 1597, the ſum of 200,000 merks was 


raiſed for the purpoſe of ſending ambaſſadors to foreign Courts, in or- 
der to obtain the aſſiſtance of the different powers on the Continent to 
ſecure the ſucceſſibn of the King to the Engliſh Crown. In 1621, there 
was granted for four years a tax of thirty ſhillings yearly on every 
pound land of old extent, and of the twentieth penny of all intereſt 
due on bonds, bills and other ſecurities; and theſe were the only Par- 
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liamentary taxes during this reign, 
During the reign of Charles I. there was but one Parliamentary tax, 
and which was that granted in 1633, of thirty ſhillings Score upon every 
| pound 
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1 
pound land of old extent, and the ſixteenth penny for all intereſt, for 
the ſpace of fix years. | Et | | 

Before the Uſurpation, there is reaſon to believe that the public reve- 
nue of Scotland did not exceed 40,000 |. Sterling per annum; but during 
the government of Cromwell it was increaſed to upwards of 143,000 l.; 
and after all, it did not yield a revenue adequate to the expences of go- 
vernment. | 1 Br | 
During the reigns of Charles II., of James VII., of William and Mary, 
and of Queen Anne, although various taxes were impoſed by Parlia- 

ment, they were by no means burdenſome ; and at the Union, the whole 
annual revenue of Scotland amounted to no more than 110, 694 l. Ster- 
ling; while at the ſame time the public debts of Scotland extended only 
to about 160,000 l. Sterling. | | | 
While thus the Parliamentary taxes during ſo long a period were ſo 
few, as well as ſo light and inconſiderable, it may ealily be conceived 
how little the Nation would upon that account be excited to reſiſt the 
authority of the Crown, or be engaged to give attendance in Parliament. 
The duty of tonnage and poundage, the exaction of : ſbip-moncy, and 
the other illegal means attempted for raiſing money, were in England 
the great ſources of the ſtand made by the Commons againſt Charles I.; 
whereas in Scotland our Parliaments had no ſuch ground for reſiſting 
the Crown; and it was the introduction of the Liturgy, which made 
che flame of liberty burſt forth, and gave that effectual aid and ſupport 
to the republicans in England, which terminated with overwhelming 
the King and the eſtabliſhed Government in one common ruin. 


Conclufions = Theſe various circumſtances exhibit no very pleaſing, but, it is to be 
i= Tem feared, too faithful a picture of the condition of our Parliament, from 
Xances the Union of the Crowns to the period of the Revolution. A Monarch 
poſſeſſed of exorbitant power; a Proud and Numerous, but corrupt No- 

bility ; and Small Barons, of mean fortune, with Repreſentatives from 

Burghs, where Arts and Commerce were hardly known, and had not 

yet given birth to Wealth and Independence. Theſe, in one joint bo- 

dy, formed the Eſtates of Parliament, where the King, by his own 

| | power, 
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power, and . the Lords of the Azticlen; had almoſt boundleſs influ- 
ence. Their ſittings were ſhort ; the buſineſs being already prepared, 
was voted with diſpatch ; and no freedom of debate, nor time for deli- 
beration, were allowed. Such were our Parliaments: And the Com- 
mons, oppreſſed equally by the arbitrary ſeverity of the Government, 
and by the power of the Nobles, ſunk into the moſt abje& deſpair, and 
had it not been that Religious zeal kept alive the flame, every park — _ 
of Civil Liberty muſt have ſuffered a total extinction. 3 
In the ancient Parliaments of Scotland, before the Reformation, (ec ftus. 
we ſee the King fitting amidſt his Nobles, who were the ornament of oy _ 5 
his Court, and the ſecurity of his Kingdom. Delighting in war, eager e, and 


thole after 
to obtain fame, and fond of magnificence, they vied with each other in eſtabliſhment 


feats of arms, and in the ſplendor and numbers of their retinue. By the nn wager” mm 
ardour of their courage, they were his ſtrength in war: By their wiſdom Counties. 
in the Great Council of the Nation, they ſhared with him the cares of 
Government. In ſuch times, for it was an Age of Chivalry ; To diſtin- 
guiſh themſelves in the Court, and in the Councils of their Sovereign, 
equally ſuited the rank, and became the dignity of the Eldeſt Sons of 
the Nobles. To be in his Court, was the neceſſary conſequence of their 
birth and faſhion ; and when they held lands as his immediate Vaſſals, 
to ſit in his Parliaments, was what they owed to him of right. They 
ſat there, with thoſe to whom they were equal in blood, and to whom 
they were nearly equal in rank, for few of inferior condition attended ; 
and they came there, not ſent by nor at the charge of others, but of 
themſelves, and at their own expence. 

Contraſt all this, with the condition of Parliaments after repreſentation 
was eſtabliſhed, ard after large eſtates had, by frequent partitions, been 
dealt out into many ſmall parcels amongſt the Leſſer Barons. To be the 
delegated deputies and hired meſſengers of ſuch inferior perſons, could 
but ill befit the gallant ſons of proud and independent Nobles. They 
would not deign even to ſubmit to the burden; for, as a burden, and 
not as a privilege, it was conſidered. It was a truſt from whicl no profit 
nor honour was to be derived, and conſequently wag everywhere {hunned, 


in place of being courted. When afterwards the Commons, in progreſs 
P | of 


R 
of time, roſe to ſome greater importance, the power of the Crown, and 
the peculiar conſtitution of Parliament, ſtill checked their advancement, 


and rendered them of little or no account in that aſſembly. If they diſ- 
covered any ardour for freedom, it was quickly repreſſed; and in a tyran- 


nical Government, and an enflaved Parliament, there was nothing that 
could allure the eldeſt fon of a Peer to claim his right to be a repreſenta- 
tive of the people. No wonder, then, that, during this period, we do not 
diſcover them ſitting in that Aſſembly, where, in place of having 
any opportunity of diſplaying abilities, all freedom was baniſhed, and 
every ſymptom of a Pint of * cruſhed by the ſtrong hand of ar- 
bitrary 2 ng 
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1 2 When all theſe circumſtances are attended to, we need not be ſur- 
_—_ priſed at the eldeſt ſons of Peers ſo much neglecting a right which they 
had ſo little temptation to exerciſe. It had not been taken from them, 
but they had forborn to uſe it, while they deemed it of little value. 
The long neglect of the right, however, ſeems to have produced a no- 
tion, that any pretenſions to it were relinquiſhed ; and there is little 
wonder, that ſuch an idea ſhould have come to be eagerly cheriſhed by 
a people, irritated by manifold oppreſſions, from an Arbitrary Govern- 
ment, and a Powerful Ariſtocracy. Longing for that liberty, of which 
they had been ſo long bereaved, and looking forward with impatience 
for relief from that oppreſſion under which they groaned, it was not 
unnatural for the people, to wi/h to preclude the ſons of the Nobles 
from the exerciſe of a right which they had ſo long neglected; and 
every day's experience Proves how eaſy it is, for men to perſuade them- 
ſelves, that what they ardently 20% or, is that which they have a fle 
to aſſert. It was an erroneous notion, but it had come to prevail; and 
in this ſituation were the minds of men in this country, at the acceſſion 
of James VII. in 1685, and when new Oppreſſions were dreaded from 
the known diſpoſition of that bigoted and infatuated Prince. 
Parliament Upon 23d April 1685, the firſt and only Parliament of James was 
2887 al held at Edinburgh, and Sir George Mackenzie of Tarbat, who was 
Clerk Regiſter, and who had gone to Loudon upon the acceſſion of the 
lee, 
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King, came down, entruſted with his Majeſty's inſtructions for manag- 
ing the Parliament, and honoured with a patent of Peerage, creating 
him Viſcount of Tarbat, The character and hiſtory of this Noble Lord, 
are well known, and need not be here dwelt on. In 1681, he was ? 
high in truſt and favour with the Duke of York, when Commiſſioner ] 
to the Parliament of Scotland ; and he was not only a chief promoter, but 2 
defended, with indecent keenneſs, all the violent and illegal 0 | 
of that tyrannical Adminiſtration. 
He became, upon this account, deſervedly unpopular, and obnoxious 
to the Nation, who were now (till farther provoked, at ſeeing him advanced 1 
to Honours by their New Sovereign, and ſent down to lead on a proſti- 
tute Parliament to the moſt unprincipled meaſures, and to a total reſig- 
nation of their liberties, both civil and religious. His after conduct, 4 
ſufficiently marked his felf intereſted and pliable character; for, after | 
having been truſted with Power, and advanced to Honours by King | 
James, he became one of the Committee of the Revolution Parliament, 4 
for ſettling the Government; and, without ſtopping there, he not only 1 
ſought, and obtained favour with King William, but at length was ad- 
vanced by Queen Anne to the dignity of Earl of Cromarty, | | 
It happened, that before being advanced to the Peerage, his eldeſt 3 = bs 
Son had been elected one of the Repreſentatives to Parliament from the Tarbat. 
County of Roſs; and it naturally occurred, as a very difficult and deli- 
cate matter, in what way the Viſcount of Tarbat ſhould act upon this q 
occaſion. It was not a time for urging an Unpopular Topic, nor was that, 
of the ſon of a hated and obnoxious Miniſter of the Crown, the caſe, in 
which the queſtion could be expected to be diſcuſſed and tried with any 
fairneſs and candour. Even Victory would only have ſerved to irritate 
the minds of an enraged people ſtill more againſt him ; and he was al- | 
ready too much execrated, to make it any way ſafe to try the experi- | | 
ment, and expoſe himſelf to ſo perilous a danger. | 1 
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Such, in ſhort, was the very arduous ſituation in which he was c 
placed, and having no alternative, but either to try the queſtion, or to 
withdraw his ſon from Parliament, he wiſely and prudently choſe to 
adopt the latter; and, 8 upon the 23d of April 1685, the very 3 
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1 6 1 
fit day of the Seſſion, there appears a ſhort-m nus, by which warrant 
was given to the Freeholders of the Shire © of Roſs, to meet and elect 
another Repreſentative, © in reſpect the Viſcount'of Tarbat's eldeſt ſon 
by reaſon that his father is now Nobilitate, cannot now 57 turn that 
A | 
Precedents indeed were not wanting, for a perſon elected ns 
up his ſeat, without aſſigning any reaſon whatever; but at the com- 
mencement of a New Reign, and at the very outſet of a Parliament 
deſtined to carry through ſuch unwarrantable and violent meaſures, as 
this was juſt about to vote, and to ſanction; for the ſon of a Chief 
Miniſter, to have relinquiſhed his ſeat without even offering any reaſon 
at all, would have been effectually declaring to all the world, that his 
father /ecretly diſapproved the proceedings which he was publicly ſupport- 
ing; and therefore the popular notion, of the Eldeſt Sons of Peers being 
not eligible, was cunningly laid hold of by this politic Lord, and made 
the /ftenfible pretext for withdrawing his ſon, and for ſmuggling in the 
minute, which he choſe to let be inſerted in the Books of Parliament. 
It is extremely remarkable, that the Books in which the minutes of 
Parliament have been ingroſſed, are not authenticated by any ſubſcrip- 
tion whatever. They were written by the clerks of the Lord Regiſter, 
after the meetings of Parliament, from original minutes taken down at 
the time ; but although almoſt all the original minutes of this Parlia- 
ment 1685, upon detached ſheets of paper ſigned by the Lord Chancel- 
lor, are {till extant, yet no authority whatever can be diſcovered for the 
minute in queſtion. By whom and in what manner it was authoriſed, 
there is nothing to ſhew ; but certain it is, that it paſſed aul /ilentio ; 
for had it been the ſubject of any diſcuſſion, it would have come under 
the cognizanceof the uſual Committee for deciding ſuch queſtions; whereas 
it makes its appearance in the very firſt day of the Seſſion, before any 
ſuch Committee had been even appointed. 
Caſe be- That this is the true account of the. caſe of Tarbat, receives the 
8 and ſtrongeſt c 9 ee from what afterwards happened in the Convem 
-- oops tion Parliament 1689 in the queſtion between William Higgins, and the 
Lord Livingſton, eldeſt ſon of the Eail of Linlithgow, with regard to 
the 
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the Election of the Burgh of Linlithgow. The Clerk of that Burgh, 
having given a commiſſion to Lord Livingſton as duly elected; Mr. 
Higgins complained of this, and effered a memorial in his behalf, which 
by this Convention Parliament, was remitted to the Committee for 
Elections, . | | 

The original information or memorial for Mr. Higgins is ftill extant 
amongſt the Records of Parliament; and it is very remarkable, and high- 
ly meriting attention, that, although extremely full, and very ably drawn, 
there is not, in the whole of it, the leaſt mention whatever of there be- 
ing any objection againſt Lord Livingſton, upon account of his being the 
Eldeſt Son of a Peer. Had it been underſtood, that the Elde/t Son of a 
Peer was incapable of being elected, or had it been conceived, that the 
minute, in the caſe of Tarbat in 1685, had been a fair deciſion of that 
queſtion, your Lordſhips will not readily believe, that hir could have 
been forgot ſo recently after, as the year 1689, or that Mr. Higgins, or 
the counſel, who prepared his memorial, would have neglected to ſtate 
an objection to the return, which would have ſuperſeded all farther diſ- 
cuſſion of the merits of that election. 

Inſtead of this, the memorial enters into a very full and anxious in- 
veſtigation, with regard to-the numbers, and the validity of the different 
votes, and endeavours to ſhew, that Mr. Higgins carried his election by 
192 againſt 113; and that even although all the exceptionable votes for 
Lord Livingſton ſhould be ſuſtained, yet {till it was carried by 192 a- 
gainſt 180, and conſequently, by a majority of 12 in favour of Mr. 
Higgins. 


Nay farther, if the Committee of Convention, who tried this queſtion, had Remarks on 


underſtood, that, by eſtabliſhed law, a concluftve objection lay againſt 
Lord Livingſton, as being the Eldeſt Son of a Peer, They likewiſe would 
have reſted upon that alone, and would never once have entered upon 
the other branch of the cauſe, reſpecting the legality or the validity of 
the particular votes. Indeed, it deſerves remark alfo, that the Committee 
_ conſiſted chiefly of Determined Whigs, who had been moſt of them warm 
oppoſers of the late Government, and, if convinced in their own minds, 
that the Eldeſt Son of a Peer was not eligible, they would not have fail- 


o ed 


06 
ed to ſeize that opportunity of declaring it, in the moſt unambiguous 
terms. But, inſtead of this, although they did not chooſe to overlook 
© altogether that popular objection, yet, not inclining to truſt 0 that alone, 
they added, in the ſecond place, in reſpect William Higgins was 
“ more legally and formally elected vy the Py of the votes of the 
* Burgeſles.” 


Proceedings The matter, however, does not reſt even here; for the obſervations 
e now ſuggeſted upon the caſes of Tarbat in 1685, and of Livingſton in 
Jandin 1709. 1689, receive great additional ſtrength and ſupport from what paſſed in 
the Parliament of Scotland, at the important period of the Treaty of Union 
in 1707, only eighteen years after the caſe of Livingſton, and only en- 
H- years after that of Tarbat, and when theſe tranſactions: muſt have 
been in the remembrance of many members of the Houſe. 

Printed copies of the minutes and proceedings of Parliament upon 
that occaſion, are in your Lordſhip's hands, and, therefore, it is need» 
leſs here to ſtate them at any length. | 

Upon 24th January 1707, when the fixing the number of Repreſent- 
atives from the Shires and Burghs of Scotland, to the Parliament of 
Great Britain, was taken into conſideration, a clauſe was Propoſed, 
That no Peer, nor the Eldeſt Son of any Peer, can be choſen to re- 
& preſent either Shire or Barg®.1 in this * of the united Kingdoms 
« in the Houſe of Commons.” 

This clauſe came t from thoſe who end the right of the Eldeſt 
Sons of Peers, but, on the other hand, from thoſe who were deſirous to 
have them excluded. Had they already ſtood excluded by the Law of 
Scotland, it muſt be obvious, that there could have been no neceſſity for 
any ſuch clauſe ; but, on the contrary, an oppoſite clauſe would have 
come from the other ſide, to the effect of making them eligible. No ſuch 
motion, however, was made, becauſe their right was held to be good, 
and it was therefore ſufficient to prevent a clauſe that would now 
exclude them, and to leave their right to ſtand upon its former footing. 

In conſequence of this, a clauſe to that purpoſe was oppoſed to that 


which had been Moved for, and was accordingly Carried by a majority 
| L f 


f & } 


of 14, the numbers being 86 for the ſecond clauſe againſt 72 for the fr/# 
as your Lordſhips will ſee from the- printed liſt of the votes which 1s in, 
your hands. | | 

When ſuch was the manner in which the Queſtion was introduced, 
and in which the Vote was put, it will be perfectly evident, that the 
clauſe which was Carried, was, in effect, directly the Reverse of that 
clauſe which was Rejected. Indeed, this laſt having been Moved for the 


very purpoſe of an Excluſion, ſo the counter clauſe was meant to prevent 


any excluſion, or any alteration of the law as it then ſtood ; and if it had 
been Then Law, that the Eldeſt Sons of Peers were not eligible, and that 
the caſes of Tarbat and of Livingſton had been founded in law, it would 
have been an extraordinary circumſtance to have found a majority of the 
| Scottiſh Parliament, and amongſt theſe likewiſe the LORD CHANCEL» 
LOR OF SCOTLAND, as well as many of the moſt reſpectable and 
eminent men of the country, preſuming openly and avorwedly to conigſt and 
to refit a propoſition warranted by law, and confirmed by two recent 
precedents ef the High Court of Parliament. 

| It is certainly much more reaſonable to preſume, that the Movers and 
Supporters of the clauſe which was 7eefed, were actuated by popular 
opinion, and by notions of political expediency, rather than by any cool 
and diſpaſſionate judgment of the legal merits of the queſtion ; and indeed 
this is confirmed by the account given by DEFOE, who was preſent at 
the time, and who, as he did not publiſh his Hiſory of the Union till the 
| Year 1709, after the reſolution of the Britiſh Houſe of Commons in 
1708 had taken place, could have no view nor intereſt to miſrepreſent any 
thing which had paſſed upon this ſubject in the Parliament of Scotland. 
From the arguments which were urged in /uþport of the clauſe of 
excluſion, it is plain that they were altogether founded upon conſidera- 


tions of political expedtency ; and after ſtating theſe, he adds, There Peg, Hit. 
* were a great many arguments brought againſt this propoſal; but theſe + TONY 


* ſeemed the moſt prevailing, viz. , That it has been always allowed 
„ in Scotland before, viz. that the Eldeſt Sons of Peers might be elected; 
* 24, That in England the Eldeſt Sons of Peers do fit in the Houſe of 
„Commons, and it would break in upon the rule of equalities to alter 
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it, 
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* K; and put the Scots Gentlemen in a worſe condition than the 
N « Engliſh.” 
Remarks on Such is the account given by this Author, who was 3 at the 
theſe Pro- 

time, and who, if any arguments had been advanced againſt the right 


ceedings of 
vartament of the Eldeſt Sons of Peers, could never have failed to mention them. 


1707. 
” . Indeed as he was a noted Whig writer, the argument of the Supporters 
of the clauſe of excluſſon, who were undoubtedly the Whig party in 
Parliament, would not in his hands have loſt any of its force. Bur in 
fact, every circumſtance attending the buſineſs confirms his account; 
and if it had been ſuppoſed that the law as it ſtood was ſuch as to excluae 
the Eldeſt Sons, why did the whole Nobility and the Majority of Par- 
liament ſtruggle ſo hard for the clauſe which was carried? Or why did 
the other ſide of the Houſe move and fo eagerly /upport the clauſe of 
excluſion, if the law ſtood already as they wiſhed it to be? And it is not 
unworthy of remark, that notwithſtanding of the minute 1685, in the 
caſe of his Eldeſt Son, the Viſcount of Tarbat now advanced to the dig- 
nity of Farl of Cromarty, voted for that clauſe which /upported the rights 
of the Eldeſt Sons of Peers; a vote, which, whatever might be his wiſhes, 
he could not have ventured openly to have given, if he had believed what 

that minute contained to be juſtly founded in law. 

That the clauſe which was actually carried, was underſtood by the 
Peers to be in effect a declaration of the eligibility of their Eldeſt Sons 
is demonſtrated by what happened immediately after the Union ; for, 

upon occaſion of the General Election for the Parliament called by 
Queen Anne in 1708, no fewer than Eight Eldeſt Sons of Peers, 
offered themſelves as Candidates for Counties and Burghs in Scotland. 
Lord Veſler ſtood candidate for the burghs of Stirling, &c. ; the Maſter 
of Sinclair for Dyſart, &c. ; Lord Haddo for the county of Aberdeen ; 
Lord Carmichael for the county of Lanark; Lord Strathnaver for 
Tain, &c. ; Lord Johnſton for the county of Dumtries, and alſo for the 
county of Linlithgow ; and the Maſter of Roſs for the county of Roſs; 
and ſuch a number ftarting ſo immediately after, muſt afford irreſiſtible 
proof of the ſenſe in which the clauſe in the Treaty of Union had been 
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underſtood. 
Having 


„ 


Having thus brought matters down to the period of the Union, the 
petitioner muſt here beg leave to ſtop for a moment, and to call the 


attention of your Lordſhips to what has zow been laid before you, e confider- 
and to that clauſe in the ſolemn fœderal Treaty. of Union, which fixed ane in 707. 


the period, at which the law was to determine the right which is now 
in queſtion, If the petitioner may preſume to ſay ſo, your Lordſhips 
are to hold yourſelves as fitting and judging of this queſtion as at the 
year 1707. You are to conſider the law of Scotland as it then ſtood. 
You are to pay that regard to the Minute in the caſe of Tarbat, and to 
the report of the Committee in the caſe of Livingſton, which would 


have been due to them a7 that lime; and becauſe they happen to be now 


fourscore years old, you are not to give them any farther credit upon 
that account. Upon 24th January 1707, even when theſe caſes were 
but recent, they had no weight with a decided majority of the Union 


Parliament; and yet the other party here would miſlead your Lordſhips, 


and would try to perſuade you, to pay more regard to them at this 
day, than was given to them hen, by thoſe who were beſt acquainted 
with them, and had the moſt undubitable acceſs to know by what au- 
thority, or by what private views they had been occaſioned, and upon 
what grounds in /aw they had been founded, 


Let it be conſidered, if your Lordſhips had been fitting and judging 
of this queſtion in the year 1707, whether you would then have held 


yourſelves bound to pay ſuch reſpect to this minute, or rather en!ry, in 
1685, and to this ambiguous report of the Committee in 1689, as to let 
here weigh in your minds, in oppoſition to the declared ſenſe of the 
Parliament of Scdtland in the ſolemn Treaty of Union? Would two 
ſuch queſtionable precedents, the one but ejghticen, and the other no 
more than 7wwenty-two years old, have been deemed ſuflicient authority 
for cutting down for ever the rights of the eldeſt ſons of Peers, when 
no law was thewn to have 7aten away that right, nor any evidence nor 
document produced to prove at what time, in what manner, or by what 
authority they had forfeited ſo important and valuable a privilege ? 
Would your Lordſhips have conceived yourſelves entitled then, upon 


ſuch ſlender and ſuſpicious authority, to have proſcribed a reſpectable 
R order 


Upon all the 
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order of men, from one of the moſt eſſential and honourable privileges 
of their property, and to have fixed upon them an incapacity, either 
themſelves to repreſent their fellow citizens in Parliament, or even to 
give their votes for thoſe whom they ſhould judge worthy of repreſent- 
ing them ? | 

If, in judging of this queſtion in the year 1707, your Lordſhips 
would not have held yourſelves at liberty upon the Minute 1685, and the 
report of the Committee 1689, to have denied to the eldeſt ſons of 
Peers the right which they claim, it may next be inquired, how far you 
would have given effect to the circumſtance of Disuse, and to their 


having ſo long neglected to exerciſe their privilege, This, indeed, was 


Argument 
from D/u/e. 


the ſingle argument that could remain to be urged ; for no Statute, nor 
reſolution, nor even Minute of Parliament, prior to the cafe of Tarbat, 
could be ſhewn, or ſo much as alleged, to juſtify the excluſion. 


As to this argument founded upon Diruse, there are three particulars 
to be conſidered; the fr being the evidence of the alleged fact; vecondly, 
what is to be the legal effect of that fact, if fully proved; and, in the 
third place, viewing it as any preſumption of the right having heen le- 
cally talen away, how far the Diſuſe can be accounted for, ſo as to ex- 
clude any ſuppoſition of that kind ? 

With reſpect to the 47/7 and the J of theſe, they ve 8 been 
treated of at ſo much length, that it would be improper to trouble your 
Lordſhips with adding any thing farther, It has been ſhewn how lame, im- 
perfect, and inconcluſive that evidence is, which has been reſorted to 
in order to prove the diſuſe; and even if it had been fully proved, the 


Petitioner humbly truſts, it has been accounted for in ſo ſatisfactory 


a manner, as to exclude the poſſibility of ſuppoſing, that it had been 
the reſult of any legal act, taking away and forfeiting them of their 
privilege. There is upon this ſubject one additional obſervation, which 
he hopes he will be pardoned for ſuggeſting, as he cannot help viewing 
it of conſiderable weight. 

It having been proved, that down to the year 1 1587, the Eldeſt 
Sons of Peers, when they held Lands as Vaſſals of the Crown, did en- 


joy, 


( 07.3 
joy, and exerciſe the right of ſitting in Parliament ; and it having been 
ſhewn alſo, that this right was never talen away by any Law or Sta- 
tute that can be pointed out, ſo it deſerves conſideration, how ſo very 
important an alteration in the Law and Conſtitution of Parliament, can 
poſſibly be ſuppoſed to have taken place, without ſome document or 
evidence being preſerved, to mark and aſcertain it to future ages. 

The Hiſtorians of former times, uninſtructive as they are with regard to 
many civil tranſactions, would never have paſſed over in filence, nor have 
failed to record, an event that muſt have fo deeply wounded the pride 
of the Scottith Ariſtocracy, who, however little they might value the 
exerciſe, would never, without the moſt fierce oppoſition, have ſuffered 
the right itſeff, to be torn away and wreſted from them. The gi/uſe of 
a right, which concerns the privileged perſons only, is widely differ- 
ent from taking away that privilege altogether ; and while the former 
might be ſcarcely attended to, more eſpecially, when the privilege was of 
little conſequence, the taking it away could never have paſled unnoticed. 

Notwithſtanding this, the Hiſtorians of Scotland are utterly filent with 
regard to any ſuch event, nor do they mention, even in the ſlighteſt man- 
ner, any ſuch change in the conſtitution of Parliament. Neither is there 
any Writer upon the Law of Scotland, from the earlieſt period down to 
the Treaty of Union, who takes the leaſt notice of any ſuch circum- 
| ſtance, Sir Thomas Craig, who wrote in the beginning of the laſt cen- 
tury, and Lord Stair, who wrote towards the end of it, and both of 
whom treat occaſionally of the Conſtitution of Parliament, ſpeak not of 
any ſuch change as to the rights of the Eldeſt Sons of Peers. Sir George 
MA Kenzie, who has wrote a large volume of obſervations upon our Acts 
of Parliament, from the Reign of James I. in 1424, down to that 
of Charles II. in 1681, and who diſcuſſes every thing relative to 
Parliament, ſays not a ſingle word with regard to this ſuppoſed ex- 
cluſion of the Eldeſt Sons of Peers. So remarkable, and ſo profound a 
lence of both Hiſtorians and Lawyers, amounts to the moſt deciſive 
proof, that the right had never been ſalen away, and that the notion of 
' excluſion had no other foundation than an erroneous popular belief, 


ariſing from the neglect of the exerciſe of the right. 
With 


( 68 ) 


Legal Effet With regard to the legal effect of diſuſe, the concluſion which the 


of Diſuſe- 


Lord Kaims, 


 Elucidat. 
fe 248. 


other party endeavoured to draw from it, did not ſeem to have much 
weight with your Lordſhips; and therefore, it is the leſs requiſite for 
the Petitioner, to trouble you with ſaying much upon it here. Indeed, 
the Law and the Authorities, were ſo ably, and ſo fully ſlated in the 
former Papers, that little can now be added: * he ſhall offer only a 
few obſervations. 

By the Law of Scotland, thee. is no doubt, that certain private rights 
may, non ulendo, be loſt by the Negative Preſcription; but at the ſame 
time, theſe muſt be rights in which wo parties are intereſted: and 


where, while the one loſes his claim, the other obtains an immunity 


from it. In all caſes, however, where the right is of a different kind, and 


concerns the privileged perſon only, without directly affecting others, or 


in other words, when it is what is termed, Res meræ facultatis, no lapſe 
of time can diminith or take away the right, 

This principle is well explained by Lord Kaimes, in his Elucidations, 
Art. 33. where he ſays, ** There is another ſpecies of rights and privi- 
* leges, more properly termed Res meræ facultatis, becauſe they concern 
the privileged perſon only, and affect not others; ſuch as, my chooſing 
« a ſpot for a Kitchen Garden, planting a tree, or building a houſe at 
my march. It is the purpoſe of the negative preſcription, to relieve 
the obligor from a burden; but here, no perſon is burdened. - Such 
« right therefore, may be exerciſed guandocungue. Thus, I can take 
„up a Title of Honour, or ſerve Heir to a Predeceſſor, at any diſtance 
& of time: others _—_— be affected conſequentially ; but no perſon ſuffers 


« airetly.” 


This is the juſt principle by which the eſſect of d;/uſe is to be determin- 


ed. If it is a right, or a privilege which concerns the privileged per- 


fon only, and which diredly affects no other perſon; or in ſhort, if it 


be a Res mere facultatis, no neglect to ule it can ever prevent him from 
reſuming the exerciſe of his priviege. Hence, the well-known max- 
im Juri ſanguinis nunguam preſcrivitur ; and the ſame principle applies to 
Titles of Honour and other privileges which concern only thoſe to 


whom the privilege belongs, without c y affecting others; for re- 


mote 


t] 


are] 
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mote and FOE a" effects are never regarded, in 5 with 
the right itſelf, 5 


Mr. Erſkine lays it down. No Statute can be repealed, by mere . f 3.46 


6 non-usage or neglect of the Law, though for the greateſt length of time, 
4 for non-uſage is but a negatzve, which cannot conſtitute cuſtom ; 
« there muſt be ſome poſitive af, that may diſcover the intention of the 
„Community to repeal it.” In other words, there muſt be not merely 


2 nonuse ; but there muſt be a contrary univerſal cuſtom, inconſiſtent 


and incompatible with the Statute, and conſented to by the whole 
people. 


Such is the Law, with regard to a Statute going into deſuetude; 
and even if a right, ſuch as that in the preſent caſe, could be viewed 
in the ſame light, mere diruse would have no effect, nor any thing 


leſs than a poſitive usage, utterly inconſiſtent and irreconcileable with 


the exiſtence of the right itſelf. At the ſame time, the caſe of a right 


or privilege, belonging to an individual, or to any number of indivi- 
duals, and which directly concerns no others, is of a very different 
kind; for it is one of thoſe private rights, one of theſe res mere 
facultatts, which any neglect to uſe, however long continued, can 
never forfeit nor take away. 


In England there have occurred many inſtances of Burghs claiming Woftrations 
of this as to 


and being allowed to ſend Members to Parliament, although they had right to fit in 
The Parliament. 


neglected to exerciſe that right for a very long courſe of years. 
Burgh of Aſbburton, in Devonſhire, made its firſt election and return 
of Burgeſſes 27 Edward I. in the year 1299 ; but thereafter neglected 
their right till 3th Hen. V. in the year 1420, when they again return- 
cd Burgeſſes, after a diſuſe of 120 years. The Burghs of Agmondeſham, 
of Wendover, and of Great Marlow, did each of them repeatedly ſend 
Repreſentatives to Parliament before 3 Edw. II, but thereafter diſcon- 
tinued to exerciſe their right for no leſs than four hundred years ; and 
aſter this, they were, upon their Petition, Anno 21. Fac. I. admitted to 
their right. The Burgh of Cockermouth ſent Burgeſſes, Anuo 23. 
Edw. I. but thereafter ſent none till the year 1640, in the Reign of 
Charles I. 
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W It is needleſs, however, to mention particularly more examples of this; 
_ = for Mr. Prynne in his Brevia Parliamentaria Rediviva, and Mr. Browne 
226, Ge. Willis in his Notitia Parliamentaria, have both of them very induſtriouſly 
rg ee a great variety of theſe inſtances. If diſuſe however had the 
p. 15, eflect of taking away ſuch a right, the claim of theſe Burghs muſt have 
been rejected; but no ſuch thing happened; for it was confidered as that 
kind of right or privilege which no d/u/c could take away, and that hav- 
ing the right, they were entitled to reſume the exerciſe of it, however 
long that had been diſcontinued. 

In Scotland, the greater part of the Leſſer Barons had ſo long ne- 
glected their right of coming to Parliament, that when in 1560 they 
came to claim their ſeats, they deemed it neceſſary to preſent a petition 
to the Peers, aſſerting their ancient right, and deſiring to be admitted; 
and accordingly the juſtice of their claim was acknowledged, and they 
were received, as Randolph expreſſes it, without any contradiction. The 
county of Kinroſs had, for a long courſe of years, neglected to ſend 

Hb”: a repreſentative to Parliament; but in 1681, they reſumed their right, 

Elec, Law, and their Commiſſioner was immediately admitted. 

| The Eldeſt Sons of the Peers of England had ſo very long . 

their right of ſitting in Parliament, that in 1549, it ſeems to have occur- 

red as a doubt, how far Sir Francis Ruſlell, upon his father becoming 

Earl of Bedford, could continue to fit ; but the Commons determined 

ace that he ſhould abide in the Houſe in the Nate be was before. Mr. Hatſell 

ſays, that prior to 1549, nothing is to be found in the journals relative 

to this ſubject ; but Mr. Prynne, in his Parhamentary writs, mentions 

various ancient rolls in the reigns of Edward I. and Edward II. in 

. which the title of Do iN us is prefixed to the names of ſeveral of the 

ar 2 5 123 Repreſentatives of Shires; and it is eaſy to ſee how the Eldeſt Sons of 

Peers might long negle& and diſregard their right, when the ſitting in 

the Houſe of Commons was yet of little value ; but by the year 1 549, 
the Commons had come to be of conſiderable importance. 

Thus, your Lordſhips ſee, that the circumſtance of due had no in- 

fluence with the Houſe of Commons of England in 1549; for although 


it at firſt ſtruck them as ungſual, for the Eldeſt Son of a Peer to {it there, 
they 


( Mc) 


they immediately recollected, that no law diſqualified the Eldeſt ſon of 
2 a Peer, and that no diſuſe nor neglect could take away that inherent 

right attached to the property of every Vaſlal of the Crown, who 
was not an actual Peer, In like manner, they admitted the claims 
of various burghs, notwithſtanding the longeſt diſuſe. And in the very 
ſame way, the Parliament of Scotland in 1560 recogniſed and admitted 
the right of the Leſer Barons; and in 1681, admitted the right of the 
County of Kinroſs, notwithſtanding a very long diſuſe. It is founded, 
indeed, in the ſoundeſt principles of juſtice and expediency, that no d/- 
uſe ſhould affect ſuch rights, and it is not to be preſumed, that your Lord- 
ſhips will liſten to a different doctrine in the preſent caſe, or that you 
will give an effect to diſuſe in the preſent inſtance, which has never been 
given to it in any ſimilar ſituation. 


If the petitioner has been ſucceſsful, as he humbly truſts he has, inc,1.c.. 
ſatisfying your Lordſhips, that if you had been ſitting and judging they! thine 
preſent queſtion in the year 1707, the evidence he has produced, and ters ſtood in 


the arguments he has uſed, would have removed every doubt, and have POT 
carried the moſt complete conviction of the right of the Eldeſt Sons of 
Peers, he thinks he may with ſome confidence venture to affirm, that 
ſince that period, there has nothing paſſed which can take away that right, 
nor which can be allowed to weigh with a Court of Law in determin- 
ing the queſtion, In conſidering a matter of private right, a Court of 
Juſtice muſt be governed by the principles of law, by the Statutes of 
the Legiſlature, and by the ſolemn deciſions of competent Judges, pro- 
nounced. in caſes of the ſame nature, after full and deliberate inveſtiga- 
tion. To give effect to any other authority, would, with great ſub- 
miſſion, be inconſiſtent with thoſe rules by which a Court of Law ought 
to be guided: And as ſince the period of the Union, there has occurred 
neither any Statute nor any Deciſion of a Court of Law precluding the 
Eldeſt Sons of Peers from their right, ſo the ſame deciſion which you | 
would have pronounced in the year 1707, ought to be given at the pre- 


lent day. 


Immediately 


9 


Immediately after the Union, and in the year 1708, Queen Anne 
ad; of o called a Parliament, and at the General Election which enſued, no fewer 


* 


PexroD Susz- 


THE L1REATY 


or Union. than eight Eldoſt Sons of Peers offered themſelves as Candidates for 
Counties and Diſtricts of Burghs in Scotland. Of theſe, four were ſuc- 
ceſsful, and were returned Members ; Lord Haddo for the County of 
Aberdeen ; Lord Strathnaver for the Burghs of Tain, &c.; the Maſter 
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of Sinclair for the Burghs of Dyſart, &c.; and Lord Johnſton for the 
County of Dumfries. 
A ep Againſt theſe Returns, petitions were ks to the Houſe of Com- 
Commons in mons; and the proceedings which followed in that Houſe, are not only 
—_ well known to your Lordſhips, but you have printed copies of them in 


your hands. It is needleſs, therefore, to recite here any part of them, ex- 
cepting only to mention the reſult, which was, that a motion being made, 
and the queſtion put, That the Eldeſt Sons of Peers of Scotland were 
capable, by the laws of Scotland at the time of the Union, to elect of 
© be elected, as Commiſſioners for Shires or Burghs to the Parliament or 
« Scotland, and, therefore, by the Treaty of Union, are capable to elect 
* or be elected to repreſent any Shire or Burgh in Scotland, to fit in the 

« Houſe of Commons of Great Britain ? It paſſed in the negative.” 
What arguments were uſed, or what evidence was produced before 
the Houſe, does not appear from their Journals, any farther than what 
is contained in the petitions againſt the Returns, in which we find no- 
thing whatever but general declamation on the topic of inexpediency, and 
374 the caſes of Tarbat and of Livingſton in 168 5 and 1689. That Coun- 
* ſel were heard, appears likewiſe from the Journals; but what reaſoning 
they employed, or what proots they adduced, is now unknown; and, 
however reſpectable and eminent for abilities theſe counſel were, yet 
Engliſh Lawyers could be but little acquainted with the Hiſtory and 
Conſtitution of the Parliament of Scotland; and if the queſtion had 
been diſcuſſed with diſpaſſionate candour, and if the evidence which the 
preſent inveſtigation has brought to light, had been then laid before that 
Honourable Houſe, the Petitioner will be bold to affirm, that the Reſo- 

lution would have been the Reverge of what it was.. | 


* 


In 


E 


In the petitions againſt the Returns, not a law was pointed out, not 
even alleged, againſt the right of the Eldeſt Sons of Peers, nor any evi- 
dence either offered, or ſo much as alluded to, excepting the ſuſpicious 
entry in the caſe of Tarbat in 1685, and the very dubious Report of the 
Committee, in the caſe of Livingſton in 1689. Indeed the petitioners, 
upon that occaſion, ſufficiently knew the prejudices then generally en- 
tertained againſt the Nobility of Scotland ; and they truſted, therefore, 
more to their cry againſt the Scotiiſb Ariſtocracy, than to any legal and 
ſolid arguments which they could advance. 

lf we may truſt the account given by Chandler of what paſſed upon Chand, Deb. 
that occaſion, the argument chiefly inſiſted on was, © that the Commons hehe. 

in Scotland being ſurrounded with a numerous and powerful Peerage, 
«* who, like ſo many Sovereigne, judge and determine within their re- 
«< ſpective bounds, in criminal as well as civil matters, being veſted 
* with vaſt ſuperiorities and heritable juriſdifions ; ſo that no Commoner 
Holding any part of his lands of a Peer, or, indeed, being in his neigh- 
% bourhood, could be reckoned at liberty to make a Free Election of bit 
* Repreſentative.” He adds, that liitie was offered on the other fide 
againſt theſe arguments ; and the queſtion being put as "HOVE mentioned, 
it paſſed in the negative, 

As to little being offered againſt these Arguments, it would have been 
vain and idle indeed, to attempt convincing by Argument, the minds of 
an Aſſembly blinded by prejudice, and inflamed by the ſpirit of party; 
and it is material, that your Lordſhips ſhould here recollect the particular 


circumſtances of that period. 
Whatever beneficial and falutary conſequences, the Union of the Nene wht 
two Kingdoms has been ſince attended with, yet moſt certain it is, of 
that it produced very ſerious diſcontents in Scotland, where the great*%* . 
body of the people were inflamed with the moſt violent reſentment 

againſt what they deemed the indignity of the terms of the Treaty. 

This diſpoſition of the people, and this ferment in their minds, were 

not overlooked by thoſe of the Nobles and Gentry of Scotland, 

who were attached to the cauſe of the Exiled Family, A cor- 
reſpondence took place with the Court of St. Germaitis, and Colonel 

f T Hooke 
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Hooke was invited, and actually came over from France, in order to 
atrange and concert meaſures for recovering the Throne to | the Pre- 
tender. 
The negotiations of 9 Hooke have been publiſhed, and from 
| thefe, as well as many original Papers, ſince brought to light, the great 
numbers of the Nobility, who were ſecretly and deeply engaged in the 
intended enterprize, are now well known. In conſequence of this, in 
the year 1708, the Nation was alarmed with an Invaſion threatened from 
France, who were about to ſend a Fleet and an Army with the pretend- 
ed Prince of Wales into Scotland, in order that he might poſleſs 
himſelf of that Kingdom. Nay farther, the French Fleet commanded 
by M. de Fourbin, with the Son of the Pretender on board, together 
with 5000 foldiers, and a great quantity of arms, did actually fail from 
Dunkirk upon 6th March 1708, for the coaſt of Scotland, with a de- : 
ſign to make a landing in the Frith of Forth. | 
This Armament ſoon reached the Frith; and, had the Son of the 
Pretender, with the force which accompanied him, been landed, it might 
have been attended with the moſt ſerious conſequences : for, the Nobles 
and Gentry ready to ſupport his cauſe, were numerous and powerful ; 
and the people, partly from attachment to the Exiled Family, partly 
from reſentment at the Union, were every. where impatient to riſe in 
Arms. And after poſſeſſing himſelf of Scotland, the concerted plan was, 
that the Pretender ſhould, with a numerous Army, immediately invade 
England.. 
Together with all this, Scotland was at that time almoſt without 
Troops, and in a very defenceleſs condition; but notwithſlanding all 
theſe circumſtances, it fortunately happened that the enterpriſe did not 
ſucceed. The Court of Verxſailles, although deſirous of ſpreading over 
England the alarm of an invaſion, was not very ſerious in the ſupport 
of the Pretender: and M. de Fourbin, after declining to make a Land- 
ing on the Coaſt of Scotland, ſhunned coming to an Engagement with 
the Britiſh Fleet commanded by Sir George Byng ; and after remaining 
ſometime at ſea, the French Fleet returned into the Port of Dunkirk, 


with the loſs of only a _ ſhip. Soon after this, the Queen in the 
month 


e 


month of April diſſolved the Parliament, and writs were iſſued for call- 
ing a new one; and Biſbop BURNET obſerves, © The juſt fears and vi- Bp. Burnet, 
“ ſible dangers to which the attempt of the invaſion had expoſed the 2 3 
Nation, produced very good effects; for the Elections did, for the moſt? 597. 
&« part, fall on men well affected to the Covernment, and zealouſly ſet againſt 
« the Pretemder. | | 
The New Parliament met in the middle of November; and Biſhop 
BURNET mentions, that “it was confidently ſpread about by the Jacobites, 15d. vol. vi. 
that a New Invaſion was deſigned, both on Scotland and on: Ireland.“ OY 
Such was the ftate of matters in the end of the year 1708; and 
when /uch was the ſituation of Scotland, and ſo many of the NMobles 
known to be in correſpondence with the Court of St..Germains, it may 
eaſily be judged, how far, at that time, the queſtion as to the rights of. 
their Eldeſt Sons, could be diſcuſſed with candour and coolneſs, in a 
Houſe filled with. Whigs, and under a Whig Adminiftration.. Y 
Certainly, in eſtimating the degree of weight that may be due to any 
vote or Reſolution of a Numerous Popular Aſſembly, it is moſt neceſſary 
to take into view the circumſtances of the times, and the paſſions and pre- 
judices by which they might be aQuated. If it be a Reſolution paſſed 
with calm deliberation, after a full and fair inveſtigation of the cale; 
and at a period, when neither prejudices nor fears could warp their 
judgment, nor any paſſions impel them to one particular fide ; then their 
Vote or Reſolution, though not the regular determination of a Court of 
Law, may deſerve ſome regard. But when the very reverſe of all this 
happens to be the caſe, and when the chief arguments which carried 
the Reſolutions, appear to have been artfully calculated to work upon 
the paſſions and prejudices of the moment, in place of any fair addreſs 
to the underſtanding, the petitioner: hopes he may be allowed to ſay, 
that ſuch a Reſolution muſt be viewed in a very oppoſite light. | 
Your Lordſhips will attend to the words of B:bop Bug NET, with re- 
gard to the proceedings of this very Seffion of Parliament in Election 
Queſtions ; and ſurely, it will not be ſuppoſed, that ez could be at all in- 
clined-to repreſent the proceedings of the Whigs in any unfavourable 


manner, if the force of truth had not extorted it from him. 
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He be & Things went on in both Houſes, according to che di- 


Ling gol vi c rections given at Court; for, the Court being now joined with the 


p. 1026, 


1027. 


&« JVhigs, they had a clear Majority in every thing: All Elections were 
* judged in favour of Whigs and Courtiers, but with ſo much Partiality, 


that thoſe who had formerly made loud Complaints of the Injuſtice 


Hatſell"s 


Preced.p.13. 


„of the Tories, in determining Elections, when they were a Majority, 


& ere not ſo much as out of countenance when they were reproached for 
e the ſame Thing. They pretended they were in a State of War with the 


©* Tories; ſo that it was reaſonable to retaliate this to them, on the Ac- 


& count of their former Proceedings: But this did not satisfy juft and 
upright Men, who would not do to others that which they had com- 
« plained of, when it was done to them or to their friends,” 

Such was the complexion of this Parliament, and ſuch the view in 
which their Proceedings, regarding Election Queſtions, were held, 
even by thoſe of the Whig Party who lived at the time, and were dil. 
poſed to look on their meaſures with a friendly, and even a partial eye. 

Indeed in general, great as his reſpect is for that Honourable Houſe, the 
Petitioner cannot ſay much in favour of their determination in Election 
Cauſes, before the late inſtitution of Committees, under Mr. Grenville's 
Act. In ſpeaking of that Act, a moſt Reſpectable Author beſtows upon it 
juſt praiſe, for © Aboliſhing that ſhameful mode of trial, in which, under the 
former Judicature, for deciding Controverted Elections, every prin- 
« ciple of decency and juſtice were notoriouſly and openly proftituted ; from 


« whence the younger part of the Houſe were inſenſibly, but too 


* ſucceſsfully induced to adopt the ſame licentious conduct in more 
& ſerious matters, and in.queſtions of higher es to the public 
© welfare.” 

It would be no difficult matter to produce particular inſtances, to ju- 
ſtify and illuſtrate what is here ſtated by this Reſpectable Author; but 
it is unneceſſary, becauſe they are well known; and indeed, were the 
cauſes that occaſioned Mr. Grenville's bill, Such an aſſembly, from its 
very Conſtitution, muſt neceſſarily be unfit for deliberately inveſtigating, 
and candidly determining queſtions of right, eſpecially when attended 
with any intricacy and nicety. Party influence, political prejudices, 

and 


Co 7} 


and various other cixeumſtances, are ever apt to interfere ; and if ſuper- 
added to theſe, there occur ſome peculiar ſituation at the time, agitating 
the paſſions of men, and exciting a national alarm, the vote of ſuch an 
Aſſembly, in cases where these can PRI —_ not be entitled to nt 
authority. or reſpect. | | | 

Under all theſe CS cis petitioner- * with great defeie- 
ence ſubmit, if the Reſolution in queſtion ought at all to influence 
your. Lordſhips in the deciſion of this cauſe. The Reſolution of either 
Houſe of Parliament, however it may determine the caſe of the parti- 
cular individual before them, cannot make Law, and much: leſs a Reſo- 
lution paſſed at ſuch a period, and when the Houſe neither were, nor 
could be poſſeſſed of that evidence, and of thoſe grounds, upon which. 
to form a judgment, that later reſearches and .more diligent — 
tions have ſince brought to light. 

The Petitioner will not trouble your Lordſhips with ſaying any thing 
reſpecting the caſe of Lord Charles Douglas in 1755, nor on that of 
Lord Elcho in 1787; for they both paſſed without any inquiry or diſ- 
cuſſion, and were reſted upon no other ground than the authority of 
the reſolution 1708. As little will he ſtop to make any obfervations upon 
the caſe of Lord Strathnaver, the grandſon and apparent heir of the Earl of 
Sutherland, nor upon that of Lord James Murray, who, by the attaind-- 
ure of his elder brother, the Marquis of Tulſibardine, became the heir 
apparent and immediate ſucceſſor to the Duke of Athol, nor upon ſome 
others of the like kind; all of whom, as the heirs apparent of Peers, 
would have been Magiſtri in 1587, and yet were allowed to repreſent- 
Scottiſh eounties in the Parliament of Great Britain. Theſe have been 
already fully laid before your PR" and you will Judge what influ» 


ence they ought to have. 


After all, the ſole point for your Lordſhips conſideration, and the 
only real and proper queſtion before you, is, What was the law of 
Scotland with reſpect to the rights of the Elaet Sons of Peers at the time 
of the. Union? For it is by that alone, this cauſe: muſt be decided. 

IT U If 
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: II, after having thus laid before you, every light and every evidence 
that has yet been diſcovered, your Lordſhips are ſatisfied, that you would 
and ought, in the year 1707, to have given a deciſton unfavourable to the 
Eldeſt Sons of Peers, you will, no doubt, deny the petitioner the right 
which he here claims. But if, on the contrary, your Lordſhips are con- 
vinced, that, if ſitting in the year 1707, you would not have found any 
{ſufficient grounds for rejecting ſuch a claim, and that you would wor have 
been THEN moved by the recent caſes of Tarbat and of Livingflon ; the 
Petitioner will humbly expect from you a judgment in his favour ; for 
he neither can, nor will ſuppoſe, that your Lordſhips, bound bythe Solemn 
Treaty of Union, to judge of this queſtion by the law of Scotland, as 
it flood in 1707, will Now ſuffer yourſelves to be influenced and ſway- 
ed by the Reſolutions of the Houſe of Commons in 1708, proceeding 
not only without due inquiry, and without. the full information ſince 
obtained, but paſſed alſo a a period, and under ſuch peculiar circum/tances 
as muſt render them entitled to very little reſpect or regard. 
(Caſe of Duke Similar to this reſolution of the Houſe of Commons in 1708, there 
of Brandon. paſſed, not long afterwards, in the Houſe of Lords, the well known reſo- 
iution with regard to the title of Duke of Brandon, then conferred by 
the Queen upon the Duke of Hamilton. The Engliſh nation were then 
inflamed with the fame prejudices againſt the Scett;/Þ Nobles, which had 
produced the reſolution of the Houſe of Commons in 1708; and the 
ſame fears and jealouſies having found their way into the Houſe of 
Lords, had the effect of carrying a reſolution againft the right of the 
Duke of Hamilton. Nay, in the heat and zeal of the moment, they 
even refuſed to allow the Twelve Judges of England to be called to 
give their opinions; but, after a courſe of years, when all theſe prejudices 
and fears had ſubſided, and when able to judge with diſpaſſionate calmneſs, 
that Moſt Honourable Houſe did, with dignified and becoming candour, 
Hear the queſtion again, called the Twelve Judges of England to aſſiſt them, 
and, agreeable to the unanimous opinion of the Judges, delivered by the 
Jord Chief Baron, in favour of the claim of the Noble Duke, the Houſe 
gave their determination, and his Grace was accordingly admitted. 
| Surely, 


1 Wy - 
Surely, if the Reſolution of the Houſe of Lords in 1711 has been ſo 
juſtly diſregarded, the Reſolution of the Houſe of Commons in 1 708 
cannot be entitled to any greater weight. The apprehenſions, the fears, 
and the prejudices, which produced both the one and the other, have 
long fince happily ceaſed to exiſt, Thoſe vaſt Juperiorities and heritable 
Juriſdiftions,” which, at that period, made the power of the Scottiſb No- 
bles appear fo formidable, have been ſince completely taken away. 
That attachment to the Exiled Family, which was then alſo ſuppoſed 
to prevail ſo much with the Peers of Scotland, and which infuſed ſo 
much terror into the minds of the Whig Adminiſtration, as well as of 
the people of England, is long ago extin&, and now buried in obli- 
vion ; and the ſame love of Liberty, and the ſame attachment to our 
Excellent Conſtitution, reign in the hearts of his Majeſty's ſubje&s 
throughout every part of the United Kingdoms. 'To put an end to e- 
very invidious diſtinction, it only now remains for your Lordſhips, to 
reſtore their juſt rights to the Eldeſt Sons of the Nobles of your country, 
and to place them on an equal footing with thoſe of the ſame rank in the 
other part of the Iſland. 

It is true, that your Lordſhips cannot completely decide upon the 
queſtion, either of their Right to ele, or their Right to be elected; 
the only point upon which you have a power to determine, being 
with regard.to their right to be inrolled: and if you be now ſatisfied 
as it is humbly hoped you are, that no juſt objection lies againſt their 
right, your Lordſhips will pronounce a judgment accordingly, leaving 
it to the competent Judicature, to give what deciſion they ſhall think 
proper, when any queſtion as to the petitioner's right to vote, or as to 

his right to be elected, ſhall happen to be brought before them. 


May 


| * | 
* | | 
1 : May it therefore pleaſe your Lordſhips, to alter the interlocutor com 


; pPlained of ; to find that the meeting of Freeholders-in the Coun-— 
| ty of Wigton did wrong in refuſing to inrol the Pelitioner 3; 
Y to find therefore that be ought to be added to the roll, and 10 A I 
ordain him lo be added accordingly ; and to. give the neceſſary - g 
x directions for putting that order in execution; and to ſind bim 

"> not liable in the Statutary Penalties, nor in any Expences. . 


. 


3 Oe. 
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According to juſtce, &c. 
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